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No. 22,185 
NATIONAL MEDIATION BOARD, Appellant, - 
v. : 


BROTHERHOOD OF eager en ae ENGINEERS, 
ET AL., Appellees 


APPEALS FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE RAILROAD APPELLEES’ 


This litigation arose out of what commonly is referred 
to as a ‘‘jurisdictional’’ dispute between two unions. The 
railroads, including those named as defendants in the com- 
plaint and included among the appellees here (hereafter 
called the ‘‘carriers’’ unless referred to individually), are 
caught in the middle of that dispute. The appellant 
Brotherhood of Locomotive Firemen and Enginemen 
(‘“‘BLF&E’’), as representative of the craft of locomotive 


(1) 
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- firemen, has served each of the carriers (and many other 
railroads) with a notice under Section 6 of. the Railway 
Labor Act (45 U.S.C. § 156) proposing the establishment 
of a program for hiring and training apprentices who would 
qualify and receive seniority rights as locomotive engineers 
upon successful completion of the training program. The 
appellee Brotherhood of Locomotive Engineers (‘‘BLE’’) 
has asserted that such apprentices come within the craft 
of locomotive engineers, which it represents, and that the 
BLF&E, Section.6 notice constitutes an unlawful encroach- 
ment: upon the BLE’s jurisdiction. The BLF&E threatens 
to strike the carriers if they do not bargain and agree with 
the BLF&E; the BLE threatens to strike the carriers if 
they do bargain or agree with the BLF&E. 


The carriers have refused to bargain with the BLF&E 
over the merits of its Section 6 notice, unless and until a 
determination is made by some appropriate authority that 
the BLF&E has jurisdiction of the apprentices so as:to be 
entitled to serve and bargain about such notice. The 
appellant National Mediation Board (‘‘NMB’’) has refused 
to investigate and decide the jurisdictional dispute between 
the two unions under Section 2 Ninth of the Act (45 U.S.C. 
§ 152 Ninth). The District Court, by Judge Sirica, ordered 
the NMB to investigate and determine that dispute, de- 
clared that the carriers are not required to bargain with 
the BLF&E over its Section 6 notice unless and until the 
NMB determines that the BLF&E is the representative of 
apprentices training to become locomotive engineers, and 
enjoined the BLF&E from striking the carriers over that 
notice unless and until such a determination is made and 
the procedures of the Railway Labor Act are otherwise 
exhausted. 


Pets Ge 


Questions Presented 


1. Whether the carriers may be required to bargain with 
the BLF&E over the aforesaid Section 6 notice unless ‘and 
until the ‘jurisdictional dispute between: the BLE: and: the 
BLF&E is resolved by a determination that the BLF&E 
has jurisdiction to represent the apprentices who would be 
subject to the rates of pay, rules and working oonceietrie 
proposed i in the Section 6 notice? 

2. Whether the NMB has the duty to decide the jurisdic. 
tional dispute between the two unions and, if so, whether it 
may be required by the Court to perform that duty? 

The Section 6 notice served by the BLF&E was involved 
in the decision by this Court reported as Brotherhood of 
Railroad Trainmen v. Akron & B.B. R. Co., — U.S. App. 
D.C. —, 385 F.2d 581 (1967). As this Court noted (385 
F.2d, at 600), however, the issues involved here were ex- 
cluded from that litigation by stipulation of the parties 
thereto. 


Statement of the Case 


Judge Sirica made comprehensive findings of fact that 
clearly summarize the factual underpinning of the legal 
issues before the Court. Neither the BLF&E nor the NMB 
has requested this Court to set aside any of those findings 
as clearly erroneous (see Rule 52(a) F.R. Civ. P.), and 
neither appellant contends that there is a genuine dispute 
as to the facts so found sufficient to make the summary 
judgment entered below improper even if Judge Sirica was 
correct in his conclusions of law (see Rule 56(c) F.R. Civ. 
P.). In these circumstances, we believe that this Court most 
appropriately may look to Judge Sirica’s findings of fact 
for a Statement of the Case. While those findings are set 
forth in the Joint Appendix (pp. 327-337) and are reported 
at 284 F. Supp. 344, we reprint them here for the conven- 
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ience of the Court, as follows (Findings 1-3, which identify 
the parties, are omitted) : 

4, In the railroad industry, the representation of em- 
| ployeés' by labor organizations is and for many years has 
' been on the basis of crafts or classes of employees. 

| §. There are and for many years have been two crafts 
or classes of engine service employees, that is, employees 
' whose basic duties are confined to service in the cabs. of 
| locomotives: locomotive engineers and locomotive firemen. 

6. The BLE is and for many years has been the duly 
designated and authorized representative of the craft or 
class of locomotive engineers on each of the carrier defend- 
ants and on most of the other railroads in the United States. 
On each carrier where that is true, it is undisputed that 
under the Railway Labor Act the BLE is the exclusive 
representative of all of the carrier’s employees within the 
craft or class of locomotive engineers and is the only orga- 
nization authorized to serve upon the carrier under Section 
6 of the Railway Labor Act (45 U.S.C. § 156) notices of 
proposals to change the rates of pay, rules, or working con- 
ditions applicable to the craft or class of locomotive engi- 
neers, to confer, negotiate, or bargain with the carrier about 
such proposals, and to enter into agreements with the car- 
rier about the rates of pay, rules, and working conditions 
applicable to the craft or class of locomotive engineers. 

7. The BLF&E is and for many years has been the duly 
designated and authorized representative of the craft or 
class of locomotive firemen on each of the carrier defend- 
ants and on most of the other railroads in the United States. 
On each carrier where that is true, it is undisputed that 
under the Railway Labor Act the BLF&E is the exclusive 
representative of all of the carrier’s employees within the 
craft or class of locomotive firemen and is the only orga- 
nization authorized to serve upon the carrier under Section 
6 of the Railway Labor Act (45 U.S.C. § 156) notices of 
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proposals to change the rates of pay, rules, or working con-' 
ditions applicable to the craft or class of locomotive: fire- 
men, to confer, negotiate, or bargain with the carrier about 
such proposals, and to enter into agreements with the'car- 
' rier about the rates of pay, rules, and working conditions 
' applicable to the craft or class of locomotive firemen: 

8. There is no existing separate craft or class of em- 
ployees, for purposes of the Railway Labor Act, designated 
or known as ‘‘engine service employees’’ or ‘‘locomotive 
enginemen.’’ The term ‘‘engine service employees’’ is com- 
monly understood in the railroad industry to refer to both 
locomotive engineers and locomotive firemen. 

9. Locomotive engineers generally are needed and ceed 
on all locomotives operated by a carrier. Prior to the effec- 
tuation of the Award by Arbitration Board No. 282; agree- 
ments between the carriers and the BLF&E generally 
required that a locomotive fireman be used on each loco- 
motive operated by a carrier. That. Award, which was 
issued on November 26, 1963, pursuant to Public Law 88- 
108 (77 Stat. 132), generally authorized the carriers to 
eliminate up to ninety percent of locomotive firemen posi- 
tions on locomotives in freight and yard service. 

10. For many years, the carriers’ needs for additional 
locomotive engineers had been met primarily, although not 
exclusively, by the promotion of qualified locomotive fire- 
men to the craft or class of locomotive engineers. When a 
locomotive engineer is no longer needed as such, because 
of fluctuations in the carrier’s business or other reasons, he 
may be demoted, according to his seniority, to the craft or 
class of locomotive firemen. The collective bargaining 
agreements between each carrier and the BLE and the col- 
lective bargaining agreements between that carrier and the 
BLF&E contain substantially identical provisions concern- 
ing the promotion of qualified locomotive firemen to loco- 
motive engineers and the demotion of unneeded locomotive 


6 


engineers to locomotive firemen. Those provisions were 
adopted by the Director General of Railroads in 1919, when 
the railroads were being operated by the Federal Govern- 
ment, and have been retained, with some modifications, ever 
since.. They do not specify the training required before a 
locomotive fireman may be qualified for promotion to. loco- 
motive engineer or a locomotive engineer may be hired by 
@ carrier. . 

11. A locomotive fireman who has been promoted to the 
craft or class of locomotive engineers thereafter is repre- 
sented by the BLE (except on those few railroads on which 

the craft or class of locomotive engineers is represented by 
the BLF&E) for as long as he remains a member of that 
craft or class; he is no longer represented by the BLF&E; 
and the rates of pay, rules, and working conditions estab- 
lished by the carrier with the BLE, rather than the rates 
of pay, rules, and working conditions established by the 
carrier with the BLF&E, are applicable to such individual. 
When a locomotive engineer has been demoted to the craft 
or class of locomotive fireman, thereafter he is represented 
by the BLF&E (except on those few railroads on which 
locomotive firemen are represented by the BLE) for as long 
as he remains a member of that craft or class; he is no 
longer represented by the BLE; and the rates of pay, rules, 
and working conditions established by the carrier with the 
BLF&B5, rather than the rates of pay, rules and working 
conditions established by the carrier with the BLE, are 
applicable to such individual. 

12. Prior to the effectuation of the Award by Arbitra- 
tion Board No. 282 (Finding of Fact 9, above), the needs 
of the carriers for additional locomotive engineers gen- 
erally could be fully satisfied through the promotion of 
qualified locomotive firemen and the hiring of persons 
otherwise qualified to become locomotive engineers. There 
was no necessity for a program to train apprentices to 
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become locomotive engineers, and none of the carriers had 
such a program. As the number of locomotive firemen em- 
ployed by the carriers, and thus the number of locomotive 
firemen qualified for promotion to locomotive engineers, 
has been reduced following effectuation of the Award by 
Arbitration Board No. 282, the defendant Louisville & Nash- 
ville Railroad Company has found it necessary to provide 
an additional source for obtaining locomotive engineers. 
Other carrier defendants and other railroads foresee a 
similar need within the near future. 

13. In order to meet its needs for locomotive engineers, 
the defendant Louisville & Nashville Railroad Company 
determined it to be necessary, in April 1966, to establish a 
program for the training of apprentices to become loco- 
motive engineers. On April 28, 1966, that carrier and the 
BLE entered into an agreement establishing the rate of 
pay applicable to such apprentices. While the Louisville & 
Nashville continues to promote qualified and available loco- 
motive firemen to positions as locomotive engineers, part 
of its need for additional locomotive engineers is now being 
met by hiring apprentices who have successfully completed 
the apprentice training program and qualified to become 
locomotive engineers. The BLE has been recognized by the 
Louisville & Nashville as the designated and authorized 
bargaining representative of the apprentices, and the 
BLF&E has not applied to the NMB for an investigation 
to determine whether someone other than the BLE should 
be certified as the designated and authorized representative 
of such apprentices. 

14. The defendant Great Northern Railway Company 
and the BLE entered into an agreement concerning the 
future training of apprentices to become locomotive engi- 
neers on September 13, 1967. Apart from the Louisville & 
Nashville and the Great Northern, none of the carrier de- 
fendants has yet established a program for training appren- 
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tices to become locomotive engineers. In some instances, 
the establishment of such a program has been delayed by 
the dispute between the BLE and the BLF&E as to which 
organization is entitled to represent apprentices training 
to become locomotive engineers, but some of the carrier 
defendants and other railroads believe that the establish- 
ment of such an apprentice training program within the 
relatively near future will be essential in order to assure 
them of an adequate supply of qualified locomotive engi- 
neers. 

15. On or about March 25, 1965, the BLF&E served upon 
the defendant Louisville & Nashville Railroad Company a 
notice, purportedly pursuant to Section 6 of the Railway 
Labor Act (45 U.S.C. § 156), which proposed the establish- 
ment of an apprentice training program. On or about April 
28, 1965, the BLF&E served upon the defendant Southern 
Pacific Company a notice, purportedly pursuant to Section 
6 of the Railway Labor Act, which proposed the establish- 
ment: of an apprentice training program. On or about 
November 15, 1965, the BLF&E served upon each of the 
carrier defendants except the Louisville & Nashville Rail- 
road Company and upon more than 100 other railroads 
throughout the United States a notice, purportedly pur- 
suant to Section 6 of the Railway Labor Act; this notice 
consisted of three parts identified as ‘‘Notice No. 1,’’ 
‘‘Notice No. 2,’’ and ‘‘Notice No. 3’’; the part designated 
as ‘‘Notice No. 3’? proposed the establishment of an ap- 
prentice training program. ‘‘Notice No. 3’’ and the notices 
served upon the Louisville & Nashville and the Southern 
Pacific, described above, are hereinafter called the ‘‘ap- 
prentice notices.”’ 

16. In its apprentice notices, the BLF&E proposed to 
require the carriers to establish a program for the train- 
ing of apprentices who, upon successful completion of the 
program, would become qualified and receive seniority as 
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locomotive engineers, and those notices otherwise relate to 
the training of apprentices to become locomotive engineers. 

17. In correspondence with the carriers shortly after 
the BLF&E’s apprentice notices had been served, the BLE 
claimed that those notices encroached upon its jurisdiction 
as the representative of the craft or class of locomotive en- 
gineers and that the carriers could not lawfully bargain 
or agree with the BLF&E upon the apprentice training pro- 
gram proposed in those notices. The BLE has since con- 
sistently maintained that position before the NMB and in 
this Court, as well as otherwise, and threatens to strike and 
engage in other self-help against any carrier that confers, 
negotiates, or otherwise agrees with the BLF&E upon the 
merits of its apprentice notices. 

18. In correspondence with the carriers and the NMB 
and before this Court, the BLF&E has claimed and it now 
claims that its apprentice notices come within its jurisdic- 
tion as the representative of the craft or class of locomo- 
tive firemen and that the carrier defendants and the other 
carriers served with the said notices are required by the 
Railway Labor Act to confer, negotiate, and otherwise bar- 
gain with the BLF&E about the merits of the proposals 
made therein. There is substantial likelihood that the 
BLF&E, if not restrained by the court, will engage in 
strikes or other self-help against the carriers with respect 
to those proposals if the procedures of the Railway Labor 
Act are exhausted without an agreement being reached be- 
tween the said carriers and the BLF&E. 

19. Since the BLF&E’s apprentice notices were served 
on the carriers, there has existed, and there now exists, a 
dispute between the BLF&E and the BLE as to whether 
apprentices being trained to become locomotive engineers 
are a part of the craft or class of locomotive firemen. 

20. A strike by either the BLE or the BLF&E against 
any of the carrier defendants would cause grave and irre- 
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. parable injury to the carrier and would disrupt essential 


| 


transportation services in interstate commerce. 

21. The carrier defendants and the other carriers served 
with the BLF&E’s apprentice notices have expressed their 
willingness to bargain with the duly designated and author- 
ized representative of apprentices training to become loco- 
motive engineers regarding any valid and bargainable pro- 
posal with respect to the rates of pay, rules, or working 
conditions applicable to such apprentices. The carriers 
have objected to the BLF&E’s apprentice notices, however, 
on the ground that those notices are invalid and non- 
bargainable under the Railway Labor Act because they are 
not within the jurisdiction of the BLF&E as the representa- 
tive of the craft or class of locomotive firemen. The car- 
riers have contended that they are not required to bargain 
or agree with the BLF&E with respect to the BLF&E’s 
apprentice notices unless and until it has been definitely 
determined that the BLF&E is the designated and author- 
ized representative of apprentices training to become loco- 
motive engineers. Consequently, the carriers have refused 
to bargain with the BLF&E upon the merits of the 
BLF&E’s apprentice notices. At various times, the 
BLF&E has applied to the NMB for its mediation services 
with respect to the apprentice notices served upon the car- 
rier defendants and some of the other carriers, but no 
mediation upon the merits of the notices has occurred. The 
BLF&E has requested the NMB to terminate its services 
with respect to such notices, but the NMB has not done so. 

22. On or about June 6, 1966, the representative of the 
carrier defendants and the other carriers that had been 
served with the BLF&E apprentice notices informed the 
NMB of the dispute between the BLF&E and the BLE 
arising out of the BLF&E’s apprentice notices and re- 
quested mediatory services of the NMB in order that the 
carriers might ‘‘be properly and legally informed as to 
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which of the two disputing organizations may legally-bar- 
gain for and on behalf of apprentice locomotive engineers.”’ 
On or about June 21, 1966, and NMB dismissed this appli- 
cation on the ground that the question as posed ‘‘involved 
a question of representation’’ and that ‘‘[s]uch issues 
are resolved under Section 2, Ninth, of the Railway Labor 
Act.’’ On or about June 29, 1966, counsel for the carriers 
requested a hearing for the purpose of securing clarifica- 
tion of the grounds for dismissal. This request was denied 
by the NMB on June [sic; July] 22, 1966. 

23. On or about June 25, 1966, the BLF&E filed a com- 
plaint against the defendant Louisville & Nashville Rail- 
road Company in the United States District Court for the 
Western District of Kentucky (Civil Action No. 5402). In 
that complaint, the BLF&E sought to restrain the Lonis- 
ville & Nashville from effectuating and implementing the 
agreement of April 28, 1966, between the Louisville & 
Nashville and the BLE (Finding of Fact 13, above). On 
or about July 5, 1966, the court dismissed that action after 
concluding that the ‘‘action involves a controversy between 
BLF&E and BLE ... as to which of those organizations 
is the exclusive bargaining representative for and in be- 
half of the apprentice locomotive engineers employed by 
the L&N and this Court has no jurisdiction to determine 
that controversy, the determination of which is exclusively 
within the jurisdiction of the National Mediation Board.’’ 
An appeal by the BLF&E is now pending in the United 
States Court of Appeals for the Sixth Cireuit (No. 17,588).2 

24. On or about June 30, 1966, and July 5, 1966, the BLE 
informed the NMB of the BLF&E’s challenge to its right 


1 The Sixth Cireuit subsequently affirmed on the ground that “Jurisdic- 
tional disputes between labor organizations governed by the Railway Labor 
Act are within the exclusive jurisdiction of the National Mediation Board.” 
Brotherhood of Locomotive Fire. & E. v. Louisville & N. R. Co., 400 F.2d 
572 (6th Cir., 1968). See pp. 54-56, infra. 
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_ to represent appentice locomotive engineers employed by 
' the Louisville & Nashville and requested the NMB’s serv- 
ices pursuant to Section 2 Ninth of the Railway Labor Act. 
| On July 22, 1966, the NMB dismissed this application on 
' the ground that its authority under Section 2 Ninth does 
' not extend to a ‘‘jurisdictional dispute as such,’’ and that 
“the dispute, if any exists, is not a representation dispute; 
but may involve an issue as to the right of the employees 
of one craft or class to do the work that is alleged to be 
that commonly done by employees of another craft or class. 
Procedures other than those outlined in Section 2, Ninth, 
of the Railway Labor Act are available to settle such dis- 
putes.”’ . 

25. On or about July 22, 1966, the NMB, acting upon the 
mediation cases involving the BLF&E’s apprentice notices 
served upon the defendants Louisville & Nashville Railroad 
Company and Southern Pacific Company, notified the 
BLF&E and the carriers’ representative that, because of 
the denial of the carriers’ request for a hearing with re- 
spect to the dismissal of the carriers’ application dated 
June 6,.1966 (Finding of Fact 22, above), the BLF&E and 
the carriers ‘‘should now enter into discussion concerning 
the Section 6 notices served by the BLF&E. .. .’’ Accord- 
ingly, the NMB announced that mediation conferences with 
respect to the apprentice notices served by the BLF&E 
upon those two carriers would be held on August 4, 1966. 

26. On July 27, 1966, the BLE, stating its contention that 
the BLF&E’s apprentice notice as served on the defendant 
Southern Pacific Company infringed on the BLE’s right 
to represent apprentice locomotive engineers, applied for 
the NMB’s services under Section 2 Ninth of the Railway 
Labor Act to determine which organization does represent 
apprentice locomotive engineers on the Southern Pacific 
for purposes of the Railway Labor Act, in order that the 
BLE might know whether that carrier could properly and 
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legally bargain with the BLF&E concerning the apprentice 
notice. On July 28, 1966, the BLE requested the NMB to re-. 
consider its dismissal of the BLE’s Section 2 Ninth applica- 
tion with respect to the right to represent apprentice loco- 
motive engineers on the Louisville & Nashville (Finding 
of Fact 24, above), and to advise the BLE as to the nature 
of the ‘‘[p]Jrocedures other than those outlined in Section 
2 Ninth’’ which the NMB had stated, in dismissing that 
application, ‘‘are available’’ to settle the dispute between 
the BLE and the BLF&E (Finding of Fact 24, above). The 
NMB did not reply to either the July 27, 1966 [application 
as to the situation on the Southern Pacific or the July 28, 
1968] * request with respect to the situation on the Louis- 
ville & Nashville except that the NMB notified the. BLE, 
on or about August 1, 1966, that mediation conferences 
would be held as scheduled on August 4, 1966. 

27. On August 4, 1966, representatives of the NMB met 
separately with representatives of the BLF&E and repre- 
sentatives of the carriers, but the merits of the BLF&E’s 
apprentice notices were not discussed. No further media- 
tion with respect to those notices has been scheduled. 


Statutes Involved 


The relevant statutory provisions are set forth in the 
Appendix hereto. 


Summary of Argument 


I. The ‘‘obligation imposed on the employer’’ by the 
Railway Labor Act ‘‘to treat with the true representative 
of the employees as designated by the Mediation Board... 
is exclusive.’’? The Act ‘‘imposes the affirmative duty to 
treat only with the true representative, and hence the nega- 


2 It seems plain from the context that the bracketed language or language 
having similar import was inadvertently omitted from the findings. - 
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tive duty to treat with no other.’’ Virginian Ry. v. Federa- 
tion, 300 U.S. 515, 548 (1937). That holding in the Virginian 
Railway case has been followed by the courts ever since, 
and conforms with both the language and purpose of the 
statute. Hence, the carriers may not lawfully bargain with 
the BLF&E over its Section 6 notices proposing to estab- 
lish the rates of pay, rules and working conditions of ap- 
prentices training to become locomotive engineers, if the 
apprentices come within the craft of locomotive engineers 
so as to be represented by the BLE, as that union contends. 
Ruby v. American Airlines, Inc., 329 F.2d 11 (2d Cir., 
1964). This being so, the carriers may not be required to 
bargain with the BLF&E over those Section 6 notices unless 
and until an authoritative determination is made that the 
BLF&E is the true representative of the apprentices. Ruby 
v. American Airlines, Inc., 323 F.2d 248, 255 (2d Cir., 1963). 

None of the carriers employed engine-crew apprentices 
when the BLF&E’s Section 6 notices were served. If ap- 
prentices must be employed before the jurisdictional dis- 
pute between the BLE and the BLF&E can be determined 
by the NMB under Section 2 Ninth of the Act, as the NMB 
contends, then apprentices must be employed before a 
valid notice can be served on their behalf under Section 6 
of that Act. Section 6 notices must be served by the rep- 
resentative of the ‘‘employees’’ whose rates of pay, rules 
and working conditions would be effected, just as Section 2 
Ninth disputes as to who that representative is must arise 
among ‘‘employees.’’ Under this interpretation of the Act, 
therefore, the BLF&E’s Section 6 notices are clearly invalid 
and nonbargainable. 

The contention by the BLF&E (but not by the NMB) that 
the action of the NMB in docketing certain of the BLF&E’s 
Section 6 notices for mediation constituted an adjudication 
that those notices are valid and bargainable, and that that 
adjudication cannot be reviewed by the courts, cannot be 
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' supported. Unlike its functions under Section 2 Ninth, the 

| NMB’s mediation functions under Section 5 of the Act are 

: | not adjudicatory in nature. The NMB itself has made clear 
_ that it does not decide the validity or bargainability of a 
Section 6 notice, when it dockets such a notice for mediation. 


" ' The NMB dismissed a request by the carriers that it decide 
the dispute between the BLE and the BLF&E as to which 
. _ union has jurisdiction to represent the apprentices, through 


| an exercise of its mediatory authority under Section 5, on 
the ground that such disputes may only be decided under 


: - Section 2 Ninth. Thus, the courts have frequently assumed 
' jurisdiction to decide the validity or bargainability of Sec- 


; ' tion 6 notices that had been docketed by the NMB for medi- 
' ation, without giving any apparent weight to that fact. In 
| Brotherhood of Railroad Trainmmen v. Akron & B.B. R. Co., 

of ' — U.S. App. D.C. —, 385 F.2d 581, 594-604 (1967), this 
_ Court decided an issue as to the prematurity of the very Sec- 

tion 6 notices involved here and issues as to the validity and 
bargainability of two other Section 6 notices served at the 
same time by the BLF&E. That decision, among others, 
also demonstrates that there is no substance in the BLF&E’s 
contention that the court below should not have decided 
whether the carriers have a duty to bargain with the 
BLF&E until such bargaining has been had. 

II. There undoubtedly is a dispute between the BLE and 
the BLF&E as to which union has jurisdiction to represent 
apprentices training to become locomotive engineers. The 
Section 6 notices served by the BLF&E proposed to estab- 
lish a program whereby apprentices would be trained to 
become engineers, and the BLE immediately notified the 
carriers that those notices encroached upon its jurisdiction 
as representative of the craft of locomotive engineers, so 
that the carriers could not legally bargain with the BLF&E 

' in that regard. The two unions have been vigorously dis- 
| puting this issue ever since. Their actions in that regard 
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include not only this litigation, but also a suit brought by 
the BLF&E in the Western District of Kentucky to invali- 
date an apprentice agreement entered into by the Louisville 
& Nashville Railroad Company with the BLE. Moreover, 
the dispute concerns jurisdiction to represent a particular 
group of employees—the apprentices—and is not a ‘‘work 
assignment’’ dispute (where each union claims that its 
contract with the carrier covers the same work) within the 
jurisdiction of the National Railroad Adjustment Board 
to decide, and the NMB appears to have abandoned its con- 
trary suggestion made in dismissing the Section 2 Ninth 
application filed by the BLE. 

The other ground stated at that time by the NMB for 
dismissing that application—that it ‘‘has no authority to 
decide a jurisdictional dispute as such’’—also is without 
foundation. The United States Court of Appeals for the 
Sixth Circuit, in the case brought by the BLF&E in the 
Western District of Kentucky, already has concluded that 
the NMB has exclusive jurisdiction under Section 2 Ninth 
to decide the jurisdictional dispute which is now before this 
Court. Brotherhood of Locomotive Fire. € Eng. v. Louis- 
vile & N.R. Co., 400 F.2d 572 (6th Cir., 1968). That de- 
cision, and the identical conclusion reached by Judge Sirica 
in this case, are compatible with the language of Section 6, 
are in furtherance of the general objectives of the Congress 
in enacting the Railway Labor Act, and are supported by 
legislative history relating specifically to the scope of Sec- 
tion 2 Ninth. The Supreme Court cited that legislative 
history in stating that Section 2 Ninth was designed ‘‘to 
resolve a wide range of jurisdictional disputes between 
unions or between groups of employees.’’ General Com- 
mittee v. M.-K.-T. R. Co., 320 U.S. 323, 336 (1943), in 
which the Court held that such disputes are not to be de- 
cided by the courts. Subsequent cases in the Supreme Court 
and in the lower courts confirm this reading of Section 2 
Ninth. 
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The contention by the NMB that apprentices must be 
employed before a dispute cognizable under Section 2 Ninth 
can arise, even if otherwise valid, does not support its dis- 
missal of the Section 2 Ninth application filed by the BLE 
with respect to the apprentices employed by the L&N. 
Unlike the situation when the BLF&E served its Section 
‘6 notice, that carrier was employing apprentices when the 
Section 2 Ninth application was filed and continues to do 
so. The terms of the apprentice training program on that 
carrier (and also on the Great Northern), the ‘‘work’’ to 
be performed by the apprentices and all other pertinent de- 
tails have been determined either by agreement with the 
BLE or by the exercise of managerial discretion in a man- 
ner which has not been challenged by the BLE. 

The contention that the NMB may resolve jurisdictional 
disputes only in connection with designating the employees 
entitled to participate in an election under Section 2 Ninth 
is not supportable, in our opinion, but in any event there 
is no reason why the NMB may not hold an election if that 
is deemed to be a prerequisite to a determination of the 
dispute between the BLE and the BLF&E. Other conten- 
tions by the BLF&E or the NMB as to why the NMB should 
not determine that dispute, at least at this time, have even 
less merit. 


Argument 


Representation of railroad employees for purposes of 
collective bargaining traditionally has been on a craft 
basis, and such craft representation has been recognized in 
and continued under the Railway Labor Act (JA 235, 238). 
‘‘Freedom of choice in the selection of representatives on 
each side .. . is the essential foundation of the statutory 
scheme.’’ Texas & N. O. R. Co. v. Ry. Clerks, 281 U.S. 
548, 569 (1930). Thus, the carriers are prohibited from in- 
terfering with, influencing or coercing their employees in 
the choice of a collective bargaining representative (45 
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U.S.C. §152 Third, Fourth and Fifth), and willful violations 
of that prohibition are criminal offenses (45 U.S.C. §152 
Tenth). The union chosen by a majority of the employees 
ina particular craft is the exclusive bargaining representa- 
tive of all of a carrier’s employees in that craft (45 U.S.C. 
' §152 Fourth, Ninth), and is the only union that may serve 
_ the carrier under Section 6 of the Act (45 U.S.C. §156) with 
- notice of proposed changes in the ‘‘rates of pay, rules or 
working conditions’’ applicable to the members of that 
craft. Hence, the carrier may not lawfully bargain about 
such rates of pay, rules or working conditions with any 
other union or with the employees individually. 

The dilemma with which the carriers here are faced is 
that the BLE contends that apprentices training to become 
locomotive engineers come within the craft of locomotive 
engineers, which it represents, while the BLF&E, which 
represents the craft of locomotive firemen, contend that 
such apprentices come within that craft. If the BLE is 
correct, it is the representative of the apprentices and the 
carriers cannot lawfully bargain with the BLF&E concern- 
ing their rates of pay, rules or working conditions; on the 
other hand, if the BLF&E is correct, the carriers cannot 
lawfully bargain with the BLE in that regard. The car- 
riers’ dilemma assumed concrete form when the BLF&E 
served them with Section 6 notices proposing to establish 
a program for training apprentices who, upon successful 
completion of the training program, would be qualified 
and obtain seniority rights as locomotive engineers. The 
BLF&E threatens to strike the carriers if they do not bar- 
gain and agree with the BLF&E upon that training pro- 
gram, and the BLE threatens to strike the carriers if they 
either bargain or agree with the BLF&E in that regard 
(JA 196, 259-260, 333). 

The carriers are, therefore, caught in the middle of what 
the Supreme Court has denominated as a ‘‘jurisdictional 
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dispute—an asserted overlapping of the interests of two 
crafts.”?* General Committee v. M.-K.-T. R. Co., 320 US. 
323, 334 (1943). The Supreme Court also pointed out that 
such a dispute ‘‘necessitates a determination of the point 
where the authority of one craft ends and the other begins 
or of the zones where they have joint authority.’’ Jd., at 
334-335. The basic interest of the carriers is that that 
‘‘determination’’ be made with respect to the present juris- 
dictional dispute between the BLE and the BLF&E so that 
the carriers may know with which union (if either) they 
may lawfully deal concerning the rates of pay, rules or 
working conditions of apprentices training to become loco- 
motive engineers, and that the carriers not be compelled 
to deal with either union in that regard—with the attendant 
risk of violating the law and being struck by the other union 
—until that determination is authoritatively made. 

In short, the carriers are willing to bargain with the BLE, 
the BLF&E or any other union concerning the rates of pay, 
rules or working conditions of apprentices training to be- 
come locomotive engineers, if that union has been authori- 
tatively determined to be the representative of such ap- 
prentices under the Act (JA 262-263, 334). The carriers 
also do not particularly care who determines the jurisdic- 
tional dispute, as long as someone does so in an authoritative 
manner. The Supreme Court held in the M.-K.-T. case, 
however, that the courts were not authorized to determine 
such jurisdictional disputes, and indicated (although not 
then called upon to decide) that the determination should 


For convenience, we follow the lead of the Supreme Court and use 
the term “jurisdictional dispute” to describe a situation, such as exists 
here, in which the problem is one of drawing craft lines rather than of 
determining which union is the choice of a majority of the craft when 
properly defined. The latter situation sometimes is referred to as a “rep- 
resentation dispute.” We note, however, that the basic problem here is 
determining who represents the apprentices, and these terms sometimes 
are used interchangeably. 
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be made by the NMB. See pp. 60-62, infra. The problems 


_ now before this Court have arisen because the NMB, never- 


theless, has refused to determine the jurisdictional dispute 
between the BLE and the BLF&E. 

Both the court below in this case and the Sixth Circuit, 
in another case brought by the BLF&E and involving the 
identical jurisdictional dispute insofar as it relates to the 


- Louisville & Nashville Railroad Company (‘‘L&N’’), have 


held that the NMB has the duty to decide that jurisdictional 
dispute between the two unions. The court below also held 
that the carriers cannot be required to bargain with the 
BLF&E about its proposed apprentice training program 


"unless and until the NMB determines that the BLF&E is 
' the representative of the apprentices for purposes of such 
- collective bargaining. We shall demonstrate that Judge 
 Sirica correctly decided both of those issues. 


I. The Carriers Are Not Required to Bargain About the 
BLF&E’s Apprentice Notices Until It Is Established 
that the BLF&E Is the Representative of the Appren- 
tices. 

The authorized representative of a craft of employees 
on a carrier is the exclusive representative of all of the 
members of that craft in collective bargaining with the car- 
rier, and the carrier cannot lawfully bargain with any other 
union concerning the rates of pay, rules or working condi- 
tions applicable to any member of that craft. Consequently, 
if apprentices training to become locomotive engineers are 
within the craft of locomotive engineers, as the BLE con- 
tends, the Section 6 notices served by the BLF&E upon the 
carriers are invalid, and neither the BLF&E nor the car- 
riers can lawfully bargain or agree with respect thereto. 
This being so, the carriers cannot be compelled to bargain 
with the BLF&E over those notices, in the face of the juris- 
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dictional dispute raised by the BLE and in possible violation 
of the law, in the absence of an authoritative determination 
that the BLF&E in fact is the representative of the ap- 
prentices. Moreover, if it is necessary that apprentices 
actually be employed in order to give rise to a jurisdictional 
dispute which can be resolved by the NMB under Section 2 
Ninth of the Railway Labor Act, as the NMB contends, 
then apprentices must actually be employed before any 
union can represent them for purposes of serving a Section 
6 notice, and the apprentice notices served by the BLF&E 
are clearly invalid and nonbargainable as no such apprentice 
was then employed by any of the carriers. 


A. If Apprentices Training to Become Locomotive Engi- 
neers Come within the Craft of Locomotive Engineers, 
the BLF&E Apprentice Notices Are Invalid and Non- 
bargainable. 


Section 6 of the Railway Labor Act requires ‘‘[c]arriers 
and representatives of the employees’’ to give ‘‘notice of 
an intended change in agreements affecting rates of pay, 
rules, or working conditions. ...’’ Thus, Section 6 notices 
are the means for initiating collective bargaining over pro- 
posed agreements as to the rates of pay, rules or working 
conditions of railroad employees. Disputes over such Sec- 
tion 6 proposals are referred to as ‘‘major’’ disputes. They 
are to be distinguished from ‘‘minor’’ disputes, which are 
controversies over the meaning or application of the exist- 
ing agreements. See Elgin, J. G E. R. Co. v. Burley, 325 
US. 711, 722-725 (1945). 

Minor disputes, if not settled by agreement, may be sub- 
mitted to the National Railroad Adjustment Board or to 
a local adjustment board for arbitration. 45 U.S.C. § 153. 
A union may not strike or exercise other self-help with re- 
spect to such disputes either before or after the decision 
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be made by the NMB. See pp. 60-62, infra. The problems 
now before this Court have arisen because the NMB, never- 
theless, has refused to determine the jurisdictional dispute 
between the BLE and the BLF&E. 

Both the court below in this case and the Sixth Circuit, 
in another case brought by the BLF&E and involving the 


' identical jurisdictional dispute insofar as it relates to the 
| Louisville & Nashville Railroad Company (‘‘L&N’’), have 


held that the NMB has the duty to decide that jurisdictional 
dispute between the two unions. The court below also held 


' that the carriers cannot be required to bargain with the 


BLF&E about its proposed apprentice training program 
unless and until the NMB determines that the BLF&E is 


' the representative of the apprentices for purposes of such 


collective bargaining. We shall demonstrate that Judge 


Sirica correctly decided both of those issues. 


I. The Carriers Are Not Required to Bargain About the 
BLF&E’s Apprentice Notices Until It Is Established 
that the BLF&E Is the Representative of the Appren- 
tices. 

The authorized representative of a craft of employees 
on a carrier is the exclusive representative of all of the 
members of that craft in collective bargaining with the car- 
rier, and the carrier cannot lawfully bargain with any other 
union concerning the rates of pay, rules or working condi- 
tions applicable to any member of that craft. Consequently, 
if apprentices training to become locomotive engineers are 
within the craft of locomotive engineers, as the BLE con- 
tends, the Section 6 notices served by the BLF&E upon the 
carriers are invalid, and neither the BLF&E nor the car- 
riers can lawfully bargain or agree with respect thereto. 
This being so, the carriers cannot be compelled to bargain 
with the BLF&E over those notices, in the face of the juris- 
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dictional dispute raised by the BLE and in possible violation 
of the law, in the absence of an authoritative determination 
that the BLF&E in fact is the representative of the ap- 
prentices. Moreover, if it is necessary that apprentices 
actually be employed in order to give rise to a jurisdictional 
dispute which can be resolved by the NMB under Section 2 
Ninth of the Railway Labor Act, as the NMB contends, 
then apprentices must actually be employed before any 
union can represent them for purposes of serving a Section 
6 notice, and the apprentice notices served by the BLF&E 
are clearly invalid and nonbargainable as no such apprentice 
was then employed by any of the carriers. 


A. If Apprentices Training to Become Locomotive Engi- 
neers Come within the Craft of Locomotive Engineers, 
the BLF&E Apprentice Notices Are Invalid and Non- 
bargainable. 


Section 6 of the Railway Labor Act requires ‘‘ [c]arriers 
and representatives of the employees’’ to give ‘‘notice of 
an intended change in agreements affecting rates of pay, 
rules, or working conditions. ...’’ Thus, Section 6 notices 
are the means for initiating collective bargaining over pro- 
posed agreements as to the rates of pay, rules or working 
conditions of railroad employees. Disputes over such Sec- 
tion 6 proposals are referred to as ‘‘major’’ disputes. They 
are to be distinguished from ‘‘minor’’ disputes, which are 
controversies over the meaning or application of the exist- 
ing agreements. See Elgin, J. Gd HE. R. Co. v. Burley, 325 
U.S. 711, 722-725 (1945). 

Minor disputes, if not settled by agreement, may be sub- 
mitted to the National Railroad Adjustment Board or to 
a local adjustment board for arbitration. 45 U.S.C. §153. 
A union may not strike or exercise other self-help with re- 
spect to such disputes either before or after the decision 
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of the adjustment board. Locomotive Engrs. v. L. & N. R. 
Co., 373 U.S. 33 (1963) ; Trainmen v. Chicago R. & I. R. Co., 
353 U.S. 30 (1957). In major disputes, on the other hand, 
a settlement cannot be imposed upon the parties by some 
outside agency, but they are required to exhaust procedures 
that ‘‘are purposely long and drawn out, based on the hope 
that reason and practical considerations will provide in 
time an agreement that resolves the dispute.’’ Ratlway 
Clerks v. Florida E.C.R. Co., 384 U.S. 238, 246 (1966). They 
must exert every reasonable effort to reach an agreement 
settling the dispute (45 U.S.C. § 152 First) in conferences 
(45 U.S.C. § 152 Second) and in mediation by the NMB (45 
U.S.C. §§ 155, 156) ; a proffer of arbitration is made if medi- 
ation is unsuccessful (45 U.S.C. §155 First), and if that 
proffer is rejected and a settlement is not otherwise reached, 
the President in his discretion may create an emergency 
board to make recommendations for a settlement (45 U.S.C. 
§ 160). Only after all these procedures have been exhausted 
may the parties resort to self help, including strikes by the 
union. Railway Clerks v. Florida E.C.R. Co., supra at 243- 
244 (1966); Locomotive Engineers v. B. & O. R. Co., 372 
U.S. 284, 291 (1963).* 


4 The courts have jurisdiction to enforce these (and other) mandates of 
the Railway Labor Act. E.g., Railroad Trainmen v. Howard, 343 U.S. 768, 
774 (1952); Virginian Ry. v. Federation, 300 U.S. 515, 542-553 (1937). 
Thus, a carrier may be required to bargain with the union representing 
a craft of its employees and enjoined from bargaining with any other 
union, Virginian Ry. v. Federation, supra, and it may be enjoined from 
making unilateral changes in its agreements as to rates of pay, rules or 
working conditions prior to exhausting the major dispute procedures of 
the Act, Southern Ry. Co. v. Brotherhood of Locomotive Firemen, Etc., 
119 U.S. App. D.C. 91, 337 F.2d 127, 131-133 (1964). See, e.g., Southern 
Ry. Co. v. Brotherhood of Locomotive Fire. @ Eng., — U.S. App. D.C., —, 
384 F.2d 323, 326-327 (1967). Similarly, a strike by a union over a major 
dispute prior to exhaustion of the Act’s procedures is illegal. Brotherhood 
of Railway, Etc. v. Railroad Retire, Ed., 99 U.S. App. D.C. 217, 239 F.2d 
37, 41-44 (1956), and may be enjoined, Brotherhood of Loc. Fire. & Eng. 
v. Bangor and Aroostook R. Co., —U.S. App. D.C.—, 380 F.2d 570, 
582-584 (1967). 


23 


This does not mean, however, that a carrier (or union) 
which is served with a Section 6 notice necessarily must 
bargain about the proposals made therein, under threat of 
being struck if no agreement is reached. A purported Sec- 
tion 6 notice which does not relate to future changes in 
‘trates of pay, rules, or working conditions’’ is invalid and 
nonbargainable. Brotherhood of Railroad Trainmen v. 
Akron & B.B. R. Co., — U.S. App. D.C. —, 385 F.2d 581, 
599-604 (1967). And, more importantly for present pur- 
poses, a Section 6 notice is invalid and nonbargainable if 
it is served by a union which is not the authorized repre- 
sentative of the employees whose ‘‘rates of pay, rules, or 
working conditions’’ would be affected by the proposal made 
in the notice. Southern Pacific Co. v. Switchmen’s Union; 
of North America, 356 F. 2d 332 (9th Cir., 1965); Order of 
Railway Cond. é Brake. v. Switchmen’s Union, 269 F.2d 726, 
730-732 (5th Cir., 1959). See also, Switchmen’s Union v. 
Southern Pacific Co., 253 F.2d 81, 84 (9th Cir., 1958); 
Brotherhood of Railroad Trainmen v. Smith, 251 F. 2d 283, 
287 (6th Cir., 1958). 

Thus, if the apprentices whose ‘‘rates of pay, rules and 
working conditions’’ the BLF&E proposes to establish in 
the Section 6 notices with which we are here concerned do 
not come within the craft of locomotive firemen, which the 
BLF&E is authorized to represent, those notices are invalid 
and nonbargainable, and the carriers are not required by 
the Railway Labor Act to bargain with the BLF&E over 
those notices. Indeed, if the apprentices come within the 
craft of locomotive engineers represented by the BLE, as 
that union contends, it clearly would be unlawful for the 
carriers to bargain with the BLF&E in that regard. The 
BLE is the exclusive representative of all employees in the 
craft which it represents. 

- That this is so has been established at least since the 
decision by the Supreme Court in Virginian Ry. v. Federa- 
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tion, 300 U.S. 515 (1937). In that case, a carrier refused 
to treat with the union certified to represent a craft of its 
employees, and sought to deal with another union concern- 
ing the rates of pay, rules and working conditions of such 
employees. The trial court required the carrier to bargain 
with the certified union and restrained it from bargaining 
with the other union, and the Supreme Court affirmed, stat- 
ing (2d., at 548-549) that: 


‘‘Both the statute and the decree are aimed at securing 
settlement of labor disputes by inducing collective bar- 
gaining with the true representative of the employees 
and by preventing such bargaining with any who do not 
represent them. The obligation imposed on the em- 
ployer by § 2, Ninth, to treat with the true representa- 
tive of the employees as designated by the Mediation 
Board, when read in the light of the declared purposes 
of the Act, and of the provisions of §2, Third and 
Fourth, giving to the employees the right to organize 
and bargain collectively through the representative of 
their own selection, is exclusive. It imposes the affirma- 
tive duty to treat only with the true representative, 
and hence the negative duty to treat with no other.’’ 


In short, if the BLE is the ‘‘true representative’’ of the ap- 
prentices, the carriers not only have an ‘‘affirmative duty’’ 
to treat with the BLE concerning their rates of pay, rules 
or working conditions, but also have a ‘‘negative duty to 
treat with no other’’ union, including the BLF&E, in that 
regard. 

The NMB contends in its brief (pp. 34-35, 40-41), however, 
that this constitutes a ‘misreading’’ of the Virginian Rail- 
way decision and that the carrier may be required to bar- 
gain with the BLF&E (under threat of strike if it does not 
agree to that union’s proposals), even if the BLE is the 
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‘true representative’? of the apprentices, because ’ the 
BLF&E has ‘‘an interest’’ in the training of apprentices 
to become locomotive engineers. We believe that an ex- 
amination of the Virginian Ratlway opinion will suffice to 
convince the Court that the ‘‘misreading’’ has been by the 
attorneys for the NMB. But, if there has been any ‘‘mis- 
reading’’ on our part, that ‘‘misreading’’ has been shared 
so long and so consistently by the Supreme Court * and the 
lower courts * that it has become established law. Even the 
BLF&E concedes (Br., at 31) that ‘‘once a craft of em- 
ployees is actually employed on a carrier, only one union 
can be the statutory bargaining representative of the 
workers.”’ 

Moreover, as the Supreme Court indicated in the above 
quotation from Virginian Railway, the principle that only 
one union can represent the members of a craft employed 
by a carrier is grounded upon the language of the Railway 
Labor Act.? For example, Section 2 Fourth provides that 


5E.9., Railway Clerks v. Employees Assn., 380 U.S. 650, 659 (1965); 
Machinists v. Street, 367 U.S. 740, 759-760 (1961); Conley v. Gibson, 
355 U.S. 41, 47 (1957); Railway Employees Dept. v. Hansen, 351 U.S. 
225, 233 (1956); Elgin, J. d E. R. Co. v. Burley, 325 U.S. 711, 728 
(1945); Steele v. L. & N. R. Co, 323 US. 192, 200 (1944); General Com- 
mittee V. M.-K.-T. R. Co., 320 U.S. 323, 335 (1943). 

© The lower court decisions citing Virginian Railway for the proposition 
that the authorized bargaining agent is the exclusive representative of all 
members of the craft are too numerous to cite. They include the opinion 
by this Court in National Federation of Ry. Workers v. National M. 
Board, 71 App. D.C. 266, 110 F.2d 529, 538 fn. 14 (1940). We do not 
know of any case in any court which questions that proposition, insofar 
as major disputes are concerned. McElroy v. Terminal Railroad Associa- 
tion of St. Louis, 392 F.2d 966 (7th Cir., 1968), petitions for cert. pending, 
Nos. 81 and 128 (0.T. 1968), held that another union could represent 
employees in minor disputes, but the Seventh Circuit cited Virginian 
Railway for the proposition (id., at 968) that: “Of course, as to major 
disputes, it is unquestioned that the Engineers’ union is exclusively en- 
titled to represent the plaintiffs, when working as locomotive engineers, 
by virtue of Section 2 Ninth of the Railway Labor Act.” 

7 The same rule applies under the Labor-Management Relations Act. 29 
U.S.C. $159(a). See, ¢.9., Vaca v. Sipes, 386 U.S. 171, 177 (1967). 
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the ‘‘majority of any craft or class of employees shall have 
the right to determine who shall be the representative of 
the craft or class for the purposes of this Act,’’ and Section 
| 2 Ninth provides that ‘‘the carrier shall treat with the union 
' so certified [by the NMB] as the representative of the craft 
or class for the purposes of this Act.’’ 

A contrary rule could hardly have been included in an 
_ Act which has the purposes to ‘‘avoid any interruption to 
- commerce or to the operation of any carrier engaged there- 
in’’ and to ‘‘provide for the prompt and orderly settlement 
of all disputes concerning rates of pay, rules, or working 
conditions. ...’’ 45 U.S.C. § 152 Second. It seems obvious 
- that strikes interrupting commerce and the operation of 
the carriers would be multiplied and chaos, rather than 
‘‘orderly settlement’? of major disputes, would result, if 
the carriers could be required to bargain separately with 
two (or more) unions concerning the rates of pay, rules, 
or working conditions of the same group of employees, such 
as apprentices training to become locomotive engineers. 
Where two rival unions such as the BLE and the BLF&E 
are concerned, it certainly is more than possible that their 
demands will differ. The carriers could not agree with 
one without rejecting the demands of the other. If both 
unions have the right to serve Section 6 notices and require 
the carriers to bargain thereon, the disappointed union 
would have the right to strike once the procedures of the 
Act were exhausted with respect to its Section 6 notice. 
And, the carrier could not avoid or bring about an end to 
that strike by agreeing with the striking union without vio- 
lating its obligation not to depart unilaterally from its agree- 
ment with the other union. ‘‘These then are not such dis- 
putes as can be resolved by capitulation of the railroad and 
thus are not the proper subject of a section 6 notice.’’ South- 
ern Pacific Co. v. Switchmen’s Union of North America, 
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supra at 335; see, also, Order of Railway Cond. & Brake. v. 
Switchmen’s Union, supra at 731. 

The NMB, in its brief (pp. 35, 41), cites two of the many 
cases arising out of a complicated ‘‘crew complement”’ con- 
troversy in the airline industry (which is also subject to 
the Railway Labor Act) to support its argument that the 
authorized representative is not necessarily the exclusive 
representative of all members of the craft, so that the 
carriers may be required to bargain with the BLF&E over 
its Section 6 notices even if the apprentices come within 
the craft of locomotive engineers.* Neither of those cases 
stand for that proposition, however, and a similar con- 
tention was rejected in the course of that litigation. In 
one of the cases cited by the NMB,° the court held that 
the Flight Engineers Union could strike Pan American 
after exhausting the procedures of the Act with respect 
to a Section 6 notice proposing changes in the rates of pay, 
rules and working conditions of flight engineers. In the 
other case cited by the NMB,” the court held that Eastern 
Air Lines could implement its proposals concerning the 


8 Without attempting to explain the many ramifications of the “crew 
complement” controversy, the heart of the matter, as we understand it, is 
as follows: The personnel in the cockpits of four-engine and jet airplanes 
were divided into two crafts—pilots and flight engineers. Existing agree- 
ments with the Pilots Union required three pilots in each such plane, 
while existing agreements with the Flight Engineers Union required one 
flight engineer. The airlines were determined to reduce the crews to three 
men, as federal regulations permitted. The Pilots Union was determined 
to prevent that reduction being made at the expense of the pilots craft, 
while the Flight Engineers Union was determined that it not be made 
at the expense of the flight engineers craft. In addition, the Flight En- 
gineers, as the smaller union, was concerned to prevent merger of the 
two crafts into one, as had been recommended by an ad hoc Presidential 
Commission (the Feinsinger Commission). 

9 Pan American World Air v. Flight Eng. Intern. Assoc., 306 F.2d 840 
(2d Cir., 1962). 

10 Flight Engineers Int. Ass’n, EAL Chap. v. Eastern Air Lines, 208 
F. Supp. 182 (S.D.N.Y., 1962), aff’d per curiam, 307 F.2d 510 (2d Cir., 
1962). 
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rates of pay, rules and working conditions of flight engi- 


neers, after exhausting the procedures of the Railway 


' Labor Act with respect thereto in bargaining with the 
' Flight Engineers Union. There was no contention, in either 


case, that the Flight Engineers Union (or the carrier in- 


' volved) was attempting to or could bargain about the rates 

' of pay, rules or working conditions of the pilots craft or 

' of anyone other than the members of the flight engineers 
craft. 


The ‘‘crew complement’’ case which is in point, for 
present purposes, is Ruby v. American Airlines, Inc., 329 
F.2d 11 (2d Cir., 1964). In that case, the Flight Engineers 
Union and American had served each other under Section 6. 


| After a tentative agreement for merger of the Flight Engi- 


neers and Pilots Unions had been reached, there were some 
negotiations in which both unions participated, but the Flight 
Engineers Union ‘‘steadfastly maintained its right sepa- 
rately to represent and bargain for the flight engineers.’’ 
Id., at 16. Subsequently, American demanded that a ‘‘joint 
committee’’ of the two unions negotiate a single agreement 
covering all cockpit members. The Flight Engineers Union 
refused that demand, pointing out that it was the repre- 
sentative of the flight engineers unless and until a merger 
of that craft with the pilots craft actually occurred. Amer- 
ican then refused to bargain further with the Flight Engi- 
neers Union except through a ‘‘joint committee,’’ and in- 
stead ‘‘bargained separately with the pilots [union] over 
the wages to be paid to the flight engineers. ...’’ .Id., at 
20; emphasis by the Court. The Flight Engineers Union 
obtained an injunction requiring American to bargain ex- 
clusively with that union about the rates of pay, rules and 
working conditions of the flight engineers, and restraining 
American and the Pilots Union from bargaining about that 
subject. The Second Circuit affirmed, quoting and relying 
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(td., at 20-21) upon the identical quotation from Virginian 
Railway that we quote and rely upon at p. 24, supra. 

In short, the ‘‘crew complement’’ litigation, when viewed 
as a whole, demonstrates that our reading of Virginian 
Railway is the correct reading; that the pertinent holding 
of that case remains good law and the authorized repre- 
sentative of a craft is the exclusive representative of all 
members of the craft, so that the carrier may not lawfully 
bargain with another union concerning the rates of pay, 
rules or working conditions of any member of that craft; 
and that, if apprentices training to become locomotive en- 
gineers are within the craft of locomotive engineers as the 
BLE contends, the apprentice notices are invalid and 
neither the BLF&E nor the carriers may lawfully bargain 
about such notices. Moreover, as we shall show (pp. 31-32, - 
infra), other cases arising out of the ‘‘crew complement’’ 
controversy support the holding by Judge Sirica that the 
carriers cannot be required to bargain with BLF&E over 
its apprentive notices unless and until the jurisdictional dis- 
pute between the BLE and the BLF&E is settled in favor 
of the BLF&E so that the carriers will know that the 
BLF&E is in fact the representative of the apprentices. 


B. Until the BLFGE Is Authoritatively Determined To Be 
the Representative of the Apprentices, the Carriers 
Cannot Be Required to Bargain with the BLF&E 
about the Rates of Pay, Rules and Working Condi- 
tions Applicable to Such Apprentices. 


We have demonstrated that the carriers could not law- 
fully bargain with the BLF&E over its Section 6 notices 
concerning the rates of pay, rules and working conditions 
applicable to apprentices training to become locomotive 
engineers if those apprentices come within the craft of 
locomotive engineers so as to be represented by the BLE, 
as that union contends. This being so, we think it obvious 
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that the carriers cannot be compelled to risk violating the 
_ law by bargaining with the BLF&E over its apprentice 
notices until the jurisdictional dispute between the BLE 
and the BLF&E is resolved and an authoritative determina- 
| tion is made that the BLF&E in fact is the ‘‘true representa- 
tive’’ of the apprentices. As was stated in Southern Pacific 
Co. v. Switchmen’s Union of North America, 356 F.2d 332, 
335 (9th Cir., 1965), a Section 6 notice which ‘‘invades the 
area of jurisdictional disputes covered by Section 2, Ninth, 
of the Act... reaches beyond the area in which the railroad 
is free to exercise its business judgment, and with respect 
to which it is a proper adversary of the union. It encom- 
passes a delineation of the line between competing crafts— 
the line which serves to separate the representational an- 
thority of competing unions—and thus reaches into an area 
over which the railroad has no power of judgment and in 
which another union, and not the railroad, is the true ad- 
versary. These then are not such disputes as can be re- 
solved by capitulation of the railroad and thus are not the 
proper subject of a section 6 notice.”’ 

Thus, Section 2 Ninth of the Act provides a machinery 
for settling ‘‘any dispute [which] shall arise among a car- 
rier’s employees as to who are the representatives of such 
employees designated and authorized in accordance with 
the requirements of’’ the Act, but in the event of such a 
dispute, Section 2 Ninth also provides that ‘‘the carrier 
shall treat with the representative’’ of the employees only 
after the NMB, following an appropriate investigation, has 
‘‘certified’’ to the parties ‘‘the name or names of the indi- 
viduals or organizations that have been designated and 
authorized to represent the employees involved in the dis- 
pute....’’ See Railway Employees’ Co-Op. Ass’n. v. At- 
lanta, B. d C. R. Co., 22 F. Supp. 510, 514 (D. Ga., 1938). 

Insofar as we are aware, all of the cases which have con- 
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sidered the subject support the view that a carrier cannot 
be required to bargain with a union while its authority to 
represent the employees involved is in doubt." In addition 
to the cases cited above, this issue also arose in two cases 
arising out of the ‘‘crew complement’’ controversy to which 
we have already referred in another connection (pp. 27-29, 
supra). 

Ruby v. American Airlines, Inc., 323 F. 2d 248 (2d Cir., 
1963), arose after most of the pilots employed by American 
Airlines became dissatisfied with the representation they 
were receiving from their existing union (ALPA) in the 
crew complement matter and formed another union (Allied). 
While a representation dispute as to which of those two 
unions was entitled to represent the American pilots was 
pending before the NMB, ALPA sued to compel American 
to continue bargaining with it and to restrain American 
from bargaining with Allied. The Second Circuit held that 
‘‘the courts cannot properly require an employer to bargain 
with a previously designated representative in the face of 
a substantial representation dispute requiring the interven- 
tion of the Mediation Board under § 2 Ninth’’ (7d., at 255), 
and affirmed a dismissal of the complaint. See, also, Team- 
sters v. Alleghany Airlines, Inc., 1968 CCH Labor Cases 
1 12,944 (D.D.C., 1968). 

Flight Engineers’ Inter. Ass’n v. Eastern Air Lines, Inc., 
311 F.2d 745 (2d Cir., 1963), is even more directly in point. 
In that case, Eastern instituted a program whereby pilots 
were given training as flight engineers so as to become 
‘‘pilot-engineers.’’ Both the Flight Engineers Union and 


11 Of course, a carrier may voluntarily do so, but in that event it “acts 
at peril of being right.” Ruby v. American Airlines, Inc., 323 F.2d 248, 
254 (2d Cir., 1963). See also, Teamsters v. Alleghany Airlines, 58 CCH 
Labor Cases $12,944 (D.D.C., 1968). In this case, the Louisville & Nash- 
ville Railroad Company had such a pressing need for an additional source 
of locomotive engineers that it could not await an authoritative determina- 
tion of the dispute between the BLE and the BLF&E. See p. 48, infra. 
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the Pilots Union contended that the ‘‘pilot-engineers’’ came 
within the craft which they represented. The Flight Engi- 
neers sued to require Eastern to bargain with it about the 
rates of pay, rules and working conditions applicable to 
such ‘‘pilot-engineers,’’ and to restrain Eastern from bar- 
gaining with the Pilots Union in that regard. In affirming 
a dismissal of the complaint, the Second Circuit stated (id., 
at 746-747) that: 


‘‘Under the Railway Labor Act... it is the duty of 
the courts to enforce the statutory command to bargain 
collectively. ... But the courts may act only where it 
is clear that the duty to bargain exists. Where there is 
doubt as to representation and where there are rival 
jurisdictional claims, those doubts are to be resolved 
and the claims are to be vindicated or rejected not by 
the courts but by the administrative and other processes 
provided by the Act... .’’ 


Just as there was doubt in that case as to ‘‘representation’’ 
of the ‘‘pilot-engineers’’ and ‘‘rival jurisdictional claims’’ 
between two unions, in this case there is doubt as to ‘‘repre- 
sentation’’ of the ‘‘apprentices’’ and ‘‘rival jurisdictional 
claims’’ between two unions. So, too, in this case as in that 
case those ‘‘doubts’’ should be resolved by the administra- 
tive processes provided by the Act rather than by com- 
pelling the carriers to bargain with one of the unions in 
possible violation of the law. 

In Flight Engineers’ International Ass’n, EAL Chap. v. 
C.A.B., 118 U.S. App. D.C. 112, 332 F. 2d 312 (1964), this 
Court affirmed a dismissal by the CAB of a petition by the 
Flight Engineers Union against Eastern which raised 
charges similar to those made by the union in the Second 
Circuit litigation. In so doing, this Court referred approv- 
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ingly to the above-described decision by the Second Cir- 
cuit.” 

If a carrier properly may refuse to bargain with a union 
while doubts exist as to whether the union represents the 
employees involved because of ‘rival jurisdictional claims’’ 
between that union and another union, obviously the union 
may not strike to compel such bargaining before those 
doubts are resolved. In Pan American World Airways v. 
International Bro. of Team., 275 F. Supp. 986 (S.D. N-Y., 
1967), the Clerks were enjoined from striking Pan Ameri- 
can over its refusal to bargain upon a Section 6 notice, in 
view of a representation dispute between the Clerks and 
another union which was then pending before the NMB. 
In Long Island Railroad Co. v. System Federation No. 156, 
289 F. Supp. 119, 126 (E.D. N.Y., 1968), the court enjoined 
a union slowdown over a grievance which was so indefinite 
that it was not clear ‘‘whether the differences between the 
parties may best be settled by the National Mediation Board, 
the National Railroad Adjustment Board”’ or a local ad- 
justment board, where the union had not ‘‘utilized’’ any of 
those possible remedies. To permit the BLF&E to strike 
the carriers over its apprentice notice while doubts exist 
as to whether the BLF&E or BLE is entitled to represent 
the apprentices would be to subvert the administrative 
processes provided in Section 2 Ninth of the Act for the 


12'We note that, under the Labor-Management Relations Act, an em- 
ployer “need not bargain with an uncertified representative if he has 
grounds in good faith for doubting the union’s majority status,” Interna- 
tional Ladies’ Garment Wkrs’ Union v. N.L.R.B., 108 U.S. App. D.C. 68, 
280 F.2d 616, 621 (1960), aff'd, 366 US. 731 (1961), and that such 
good faith doubts may relate to the appropriateness of the bargaining 
unit which the union claims to represent, N.L.R.B. v. Hannaford Bros. 
Co., 261 F.2d 638, 640 (1st Cir., 1958). Conflicting claims by two unions 
are in themselves sufficient to give rise to good faith doubts as to whether 
one of the unions is the appropriate bargaining representative of the 
employees involved. V.L.R.B, v. Downtown Bakery Corp., 330 F.2d 921, 
928 (6th Cir., 1964). 
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settlement of such interunion disputes. Cf., Trainmen v. 
Chicago, R. & I. R. Co., 353 U.S. 30 (1957). 


Ql f Apprentices Must Be Employed before There Can Be 


A Dispute for Purposes of Section 2 Ninth of the Rail- 
way Labor Act, Apprentices Must Also Be Employed 
before A Notice Can Be Served on Their Behalf under 
Section 6 of the Act. 


The principal argument made by the NMB in its brief 
(pp. 19-27) to support its refusal to resolve the jurisdic- 
tional dispute between the BLE and the BLF&E is that, 
until apprentices are actually hired, there are no employees 
for purposes of the requirement in Section 2 Ninth of the 


| Act-that the Board determine ‘‘any dispute [which] shall 


arise among a carrier’s employees as to who are the repre- 
sentatives of such employees’’ (emphasis added). The NMB 
points out (Br., at 20), in that regard, that Section 1 Fifth 
of the Act defines ‘‘employee’’ as a ‘‘person in the service of 
a carrier’’ who meets certain other qualifications, and that 
Section 1 Sixth defines ‘‘representative’’ to mean ‘‘any 
person or persons, labor union, organization, or corporation 
designated either by a carrier or group of carriers or by its 
or their employees, to act for them’’ (emphasis added). 
Assuming that argument to be correct, the apprentice 
notices served by the BLF&E undoubtedly are invalid and 
the carriers need not bargain about such notices. Just as ap- 
prentices must be employed before there can be ‘‘em- 
ployees’’ for purposes of a dispute ‘‘among . . . such em- 
ployees’’ for purposes of Section 2 Ninth, apprentices must 
be employed before any union is entitled to serve notices 
of proposals concerning the rates of pay, rules or working 
conditions applicable to such ‘‘employees.’’ Under Section 
6 of the Act, only the carriers ‘‘and the representatives of 
the employees’’ (emphasis added) may serve notice of pro- 
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posals ‘‘affecting rates of pay, rules or working conditions,’’ 
and the carriers are required by Section 2 Second to confer 
about such proposals only with ‘‘representatives designated 
and authorized so to confer ... by the employees thereof 
interested in the dispute’’ (emphasis added). So, too, the 
mediation services of the NMB may be invoked only by a 
party ‘‘to a dispute between an employee or group of em- 
ployees and acarrier....’’ (45 U.S.C. § 155 First;, empha- 
sis added.) * 


This interpretation of the Act makes considerable sense. 
A carrier could unilaterally establish an apprentice engi- 
neer program if and when one is needed to provide an addi- 
tional source of engineers. But once the program is estab- 
lished and apprentices are employed, ‘‘employees’’ then 
exist for purposes of the Act and the ‘‘representatives’’ of 
those employees can propose changes in the rates of pay, 
rules or working conditions applicable to them if dissatis- 
fied with the carrier’s program in that regard. If a dispute 
shall arise among those employees, then the NMB undoubt- 
edly must determine ‘‘who are the representatives of the 
employees’’ under Section 2 Ninth. All of the pertinent 
provisions of the Act would be interpreted and applied in a 
consistent, integrated manner calculated both to preserve 
‘¢[f]reedom of choice in the selection of representatives on 
each side’’ and to promote the ‘‘major purpose of ... the 
Railway Labor Act ... ‘to provide a machinery to prevent 


13Jt has been held under the Labor-Management Relations Act that a 
proposal to expand the scope of the bargaining unit is not within the 
area of mandatory bargaining. See, ¢.g., Int’l Longshoremen’s Ass’n Vv. 
N.L.R.B., 107 U.S. App. D.C. 329, 277 F.2d 681 (1960). So, too, a “condi- 
tion precedent” to employment is not a “condition of employment” about 
which bargaining is required. See, ¢.g., Local 164, Brotherhood of Painters, 
v. N.L.R.B., 110 U.S. App. D.C. 294, 293 F.2d 133, 135 (1961). The 
BLF&E notices would make successful completion of the proposed ap- 
prentice program a “condition precedent” to employment as an engineer 
(JA 65, 252). 
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| strikes.’ ’’ Texas & N.O. R. Co. v. Ry. Clerks, 281 U.S. 548, 


565, 569 (1930). 
‘We note later (pp. 65-66, infra) that the NMB’s argument 


‘is defective insofar as its dismissal of the BLE’s applica- 
tion for a Section 2 Ninth determination on the L&N is 


concerned because that carrier had employed apprentices 


before the application was either filed or dismissed. This 


defect does not exist, however, insofar as the Section 6 
notice served by the BLF&E upon the L&N is concerned, 
since that carrier did not establish its apprentice training 
program until after the Section 6 notice was served (JA 
331-332). Hence no ‘‘employees’’ existed on that carrier, 
as well as on all of the other carriers, for the BLF&E to 


| represent for purposes of the requirement in Section 6 that 
' such notices be served by ‘‘representatives of the em- 


ployees.’’ 
The BLF&E (Br., at 31-32) bases a contrary and, we be- 


' lieve, falacious argument upon the fact that no apprentices 


were employed when its Section 6 notices were served. It 
concedes that ‘‘once a craft of employees is actually em- 


_ ployed on a carrier, only one union can be the statutory 


- bargaining representative of the workers,’’ citing the Vir- 
 ginian Railway case (see pp. 23-25, supra). ‘‘But until a 


new skill category or subcategory is created, there is no 
principal of law that only one union can have a sufficient 
interest in the prospective group of workers so as to require 
bargaining by a carrier for the creation of such a skill cate- 
gory.’’ BLF&E Br., at 31. In other words, while only one 
union may represent ‘‘employees’’ and serve Section 6 
notices in their behalf, two, three or a dozen unions may 
‘*represent’”’ a ‘‘prospective group of workers’’ and serve 
Section 6 notices in their behalf. 

The mere statement of such a proposition should be suff- 
cient to demonstrate its irrationality. Plainly, a carrier 
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should not be put into a position where it could be required 
to bargain with two or more unions concerning the rates 
of pay, rules or working conditions applicable to the same 
‘prospective group of workers,’’ with each union being in a 
position to strike the carrier if it did not agree with that 
union’s notice of what those rates of pay, rules and working 
conditions should be. What possible justification could 
there be for such a procedure when, as the BLF&E concedes, 
only one of the unions may represent the workers when 
they are actual rather than ‘‘prospective’’? If apprentices 
training to become locomotive engineers come within the 
craft of locomotive engineers once actually employed so that 
only the BLE can then bargain with the carriers concerning 
their rates of pay, rules and working conditions, why should 
the BLF&E also be permitted to bargain with the carriers 
about that matter before the apprentices are employed? 
In any event, the BLF&E’s argument has no basis whatso- 
ever in the language of the statute and the BLF&E does 
not purport to claim that its argument is supported by legis- 
lative history. As we have demonstrated, the NMB’s in- 
terpretation of ‘‘employees’’ leads to the conclusion that 
no union can serve a Section 6 notice with respect to a ‘‘pros- 
pective’’ group of employees. But if any union can do so, 
that must be the union—and only the union—which will be 
the ‘‘representative of the employees’’ when they are actual 
rather than ‘‘prospective.’’ 


D. The Court Below Had Jurisdiction to Render Its 
Decision as to the Section 6 Notices. 


The BLF&E seeks to give the impression that the NMB, 
by docketing its Section 6 notices for mediation, has deter- 
mined that those notices are valid and bargainable, and that 
such a determination is not reviewable by the courts. No 
such argument is made by the NMB, and for good reason. 
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The argument by the BLF&E confuses the functions of the 
NMB in Section 2 Ninth disputes with its functions in medi- 
ation and ignores the fact that the judicial function differs 
sharply as between reviewing Section 2 Ninth determina- 
tions and determining whether or not a carrier must bargain 
with a union over a Section 6 notice. 

Section 2 Ninth of the Act provides that ‘‘it shall be the 
duty of the Mediation Board’’ to investigate disputes as to 
‘‘who are the representatives’’ of a carrier’s employees and 
“*to certify to both parties’’ and ‘‘to the carrier’’ the name 
or names of the individuals or organizations that have been 
designated and authorized to represent the employees in- 
volved in the dispute. ...’’ Hence, in acting upon the merits 
of a Section 2 Ninth dispute the NMB exercises an adjudica- 
tory function; it determines ‘‘who are the representatives’’ 


‘of the employees. In Switchmen’s Union v. Board, 320 US. 


297 (1943), the Supreme Court held that NMB craft or class 
determinations and certifications under Section 2 Ninth are 
not reviewable by the courts. In General Committee v. 
M.-K.-T. RB. Co., 320 U.S. 323 (1943), and General Commit- 
tee v. Sou. Pac. Co., 320 U.S. 338 (1943), the Supreme Court 
held that such craft or class determinations could not be 
made independently by the courts And, in Railway Clerks 
v. Employees Assn., 380 U.S. 650 (1965), the Supreme Court 
held that the courts do have jurisdiction to require the NMB 
to exercise its duties under Section 2 Ninth. 

All of the other cases cited by the BLF&E (Br., at 44-61) 
for the proposition that the courts have no jurisdiction to 
review determinations by the NMB involved either attempts 
to have the courts review Section 2 Ninth determinations by 
the NMB or to decide issues within the jurisdiction of the 
NMB under Section 2 Ninth. None of those cases, and no 
other case of which we are aware, either holds or suggests 
that the docketing of a Section 6 notice by the NMB for 
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mediation constitutes an adjudication that the notice is valid 
or bargainable or prevents the courts from deciding such 
issues. 

Unlike its functions under Section 2 Ninth, the mediation 
functions of the NMB are not adjudicatory in nature. Pan 
American World Airways v. International Bro. of Team., 
supra at 995; cf., Great Northern Ry. Co. v. Railway Con- 
ductors & Brakemen, 53 CCH Labor Cases {11,260 (D. 
Minn., 1966). When the mediation services of the Board 
are invoked, its function is to ‘‘put itself in communication 
with the parties to the controversy, and ... and use its 
best efforts, by mediation, to bring them to agreement,’’ 
and, if its efforts in that regard are unsuccessful, to ‘‘en- 
deavor ... to induce the parties to submit their controversy 
to arbitration’’ under Sections 7 and 8 of the Act. 45 
U.S.C. § 155 First. The Board itself has made clear that it 
does not determine the validity or bargainability of Section 
6 notices in exercising that function. In AAL Chapter, 
Flight Engineers’ International Association v. National 
Meditation Board, Civil Action No. 522-61 (D.D.C., 1961), 
there was a controversy as to whether a Section 6 notice 
was improper because barred by the terms of an existing 
agreement. In a letter to the parties set forth in paragraph 
6 of the findings of fact made by the District Court, the 
NMB stated that: 


‘¢... The Board is not the proper tribunal to interpret 
or otherwise rule as to whether items set forth in a 
Section 6 notice by either a union or a carrier are barred 
by the terms of the existing collective bargaining agree- 
ment. Moreover, the fact that the Board accepted the 
application for mediation and assigned a docket number 
to it constitutes no determination by this Board that the 
issues raised by the union can be progressed at this time. 

‘¢... [T]he Board suggests that the controversy 
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- whether certain items in-the union’s Section 6 notice of 

- January 25, 1960, may properly be progressed at this 
time, be submitted to a competent tribunal for an im- 
mediate - and. -binding: -determination.’’ (Emphasis 
added.) - 


Indeed, the BLF&E has held in the course of this very 


' controversy that it cannot decide the dispute between the 


BLE and the BLF&E pursuant to its mediation functions. 
When the carriers (who do not have a right to file an appli- 
cation under Section 2 Ninth) sought to invoke the Board’s 
mediation services for that purpose, their application was 


_ dismissed by the NMB on the ground that it posed ‘‘a ques- 
- tion of representation’’ and that such ‘‘issues are resolved 


under Section 2, Ninth, of the Railway Labor Act’? (JA 
101, 334-335). And,.the NMB has not attempted to pro- 
ceed with mediation of the Section 6 notices in question since 
this suit was filed, in obvious deference to the jurisdiction 
of the.courts to determine whether the carriers are required 
to bargain at this time over those notices. 

It has been established at least since the Virginian Ratl- 
way case that the courts have jurisdiction to compel carriers 
subject to the Railway Labor Act to perform their duties 
to.bargain under that Act, and thus to determine in a par- 
ticular situation whether that duty exists. See pp. 21-29, 
supra. In Telegraphers v. Chicago & N.W. R. Co., 362 U.S. 
330 (1960), the Supreme Court determined issues as to the 
validity and bargainability of Section 6 notices served by a 
union, and in Locomotive Engineers v. B. & O. R. Co., 372 
F. 2d 284 (1963), the Court determined similar issues with 
respect to Section 6 notices served by the carriers. In both 
cases, the Section 6 notices had been docketed by the NMB 
(and mediation had been had), but in neither case did the 


14 See Railway Clerks v. Employees Assn., supra at 666-667. 


41 


Court purport to give any weight to that fact. Finally, and 
conclusively, in Brotherhood of Railroad Trainmenv. Akron 
& B.B. R. Co., — US. App. D.C. —, 385 F. 2d 581 (1967), 
this Court exercised jurisdiction to determine whether the 
carriers were required to bargain about the very Section 6 
notices involved here (as well as various others) prior to 
the expiration of Award 282, and also to determine other 
issues as to the validity and bargainability of two other 
Section 6 notices served by the BLF&E upon the carriers 
at the same time as the notices involved here were served 
(id., at 594-604). Some of those notices had already been 
docketed by the NMB, but this Court did not purport to 
give any weight to that fact.” 

We submit, therefore, that the jurisdiction of the courts 
to determine whether the carriers are required to bargain 
about the BLF&E’s Section 6 notices is not affected in any 
way by the action of the NMB in docketing those notices 
for mediation. That action did not and could not properly 
constitute an adjudication that the BLF&E’s Section 6 
notices are valid and bargainable, as that issue ultimately 
is for the courts to determine. Of course, to the extent that 


15 The issues involved in this case had been removed from that case 
by stipulation of the parties. See 385 F.2d, at 600, and JA 140 in Nos. 
20192, 20193, 20215 and 20216. The issues upon which the validity of 
BLF&E Notices No. 1 and 2 hinged had no connection with the jurisdic- 
tional dispute involved here. There is no more substance to the argument 
by the NMB (Br. 30-31) that the ruling in that case upholding the validity 
of Notice No. 1 is applicable in this case than there would be to an argu- 
ment on our part that the ruling invalidating Notice No. 2 is applicable 
here. For the facts as to the docketing by the NMB of the Section 6 
notices, see JA 132-136 in Nos. 20192, ete.; JA 76-79 in Nos. 20158 and 
20191; and JA 186-188 in Nos. 20229 and 20249. While the BLF&E did 
not even contend in that case that the action of the NMB in docketing its 
notices determined the issues before the Court, the ORC&B (see its Brief 
in Nos. 20158 and 20191, at 37-41) and the BRT (see its Brief in Nos. 
20229 and 20249, at 9-15) did make such contentions, but the Court ap- 
parently did not regard them as being substantial enough to warrant 
discussion. 
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the validity and bargainability of the Section 6 notices turns 
upon a resolution of a dispute which the NMB has the duty 
to adjudicate under Section 2 Ninth of the Railway Labor 
Act, the courts must defer to the primary jurisdiction of 
the NMB in that regard. This is the teaching of the 320 
US. ‘‘trilogy’’ and similar cases. See p. 38, supra.** So, 
too, the courts must defer to the primary jurisdiction of 
the NRAB (or local adjustment boards) under Section 3 
of the Railway Labor Act to adjudicate ‘‘minor’’ disputes 
concerning the interpretation or application of existing col- 
lective bargaining agreements.**7 But where ‘‘no adequate 
administrative remedy can be afforded by the National 
Railroad Adjustment or Mediation Board,’’ because they 
do not have adjudicatory jurisdiction under Sections 2 
Ninth or 3 of the Railway Labor Act, the courts must 
decide. Railroad Trainmen v. Howard, 343 U.S. 768, 774 
(1952).2* And, the courts have jurisdiction to maintain the 
status quo,’® where a dispute does involve an issue within 
the primary jurisdiction of the NMB under Section 2 Ninth 
or the NRAB under Section 3, including—as we have shown 
(pp. 29-34), supra)—jurisdiction to declare that a carrier 
need not bargain over a Section 6 notice and to enjoin a 
union from striking in such circumstances. 


16 And see, e.g. Brotherhood of Railway ¢& S.S. Clerks v. United Air 
Lines, 325 F.2d 576, 579-580 (6th Cir., 1963); Division No. 14, Order 
of Railroad Tel. v. Leighty, 298 F.2d 17, 19-20 (4th Cir., 1962). 

17 E.9., Locomotive Engrs. v. L. & N. R. Co., 373 U.S. 33, 38 (1963) ; 
Slocum v. Delaware, L. d W. R. Co., 339 U.S. 239 (1950); Order of Con- 
ductors v. Pitney, 326 U.S. 561 (1946). 

18 See, ¢.g., Felter v. Southern Pacific Co., 359 U.S. 326, 327-328, fn. 
3 (1959) ; Steele v. L. & N. R. Co., 323 U.S, 192, 204-207 (1944). 

19 See, e.g., Locomotive Engineers v. M.-K.-T. R. Co., 363 U.S. 528 
(1960) ; Trainmen v. Chicago, R. & I. R. Co., 353 U.S. 30 (1957) ; Southern 
Ry. Co. v. Brotherhood of Loc. Fire. & Eng., — U.S. App. D.C. —, 384 
F.2d 323 (1967). The BLF&E concedes that the courts may “maintain the 
status quo ante while the parties seek administrative relief.” Br., at 57, fn. 
23. 
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The BLF&E also contends (Br., at 61-69) that the decision 
below was premature and. that the issues presented here are 
nonjusticiable at this time because some settlement satis- 
factory to all might be reached in mediation or other bar- 
gaining between the carriers and the BLF&E over the Sec- 
tion 6 notices served by the BLF&E. This contention ignores 
the facts that the BLE contends that the carriers cannot 
lawfully bargain at any time with the BLF&E over the 
Section 6 notices in question and threatens to strike the 
earriers if they even commence bargaining about the merits 
of those notices (JA 196, 260, 333), and that the carriers 
have refused to bargain with the BLF&E about the merits 
of its Section 6 notices and have made clear that they will 
continue to so refuse unless and until an authoritative de- 
termination is made that the apprentices come within the 
jurisdiction of the BLF&E so that the carriers are required 
to bargain (JA 253-254, 334). Hence, the Court is not faced 
with some abstract issue that may go away, if the case is 
not now decided, as a result of future bargaining over the 
Section 6 notices. The Court is faced with a concrete con- 
troversy the decision of which will have immediate practical 
consequences. See Pan American World Airways v. Inter- 
national Bro. of Team., supra at 993. 

We have noted (p. 41, supra) that this Court has already 
decided an issue concerning the duty of the carriers to 
bargain about the very Section 6 notices involved here, as 
well as similar issues concerning other Section 6 notices 
served at about the same time, in Brotherhood of Railroad 
Traimmen v. Akron & B.B. R. Co., supra. If those issues 
were not ‘‘premature’’ or ‘‘nonjusticiable,’’ certainly the 
issues now before the Court do not come within that cate- 
gory. And, other courts have not hesitated to determine 
issues as to the validity or bargainability of Section 6 notices 
despite the fact that the procedures of the Railway Labor 
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‘Act have not been exhausted with respect to those notices.” 
Consequently, we submit that the Court below had jurisdic- 
tion to decide as it did, and was not required to await exhaus- 
tion of the procedures of the Railway Labor Act with respect 
to the Section 6 notices served by the BLF&E. 


Il. The National Mediation Board Has the Power and the 
Duty to Decide the Jurisdictional Dispute between 
the BLE and the BLF&E and May Be Compelled to 
Perform that Duty. 


’ There is no real doubt about the fact that a serious dis- 
pute exists between the BLE and the BLF&E as to which 
organization, if either, has jurisdiction to represent appren- 
tices employed by the carriers for training to become loco- 
motive engineers. The NMB, nevertheless, dismissed ap- 
plications by the BLE under Section 2 Ninth of the Railway 
Labor Act for a determination of that dispute on the ground 
that ‘‘the Board has no authority to decide a jurisdictional 
dispute as such’’ (JA 28). One of those applications re- 
lated to the Louisville & Nashville Railroad Company 
(‘‘L&N’’), which had already employed apprentices who 
were being trained to become locomotive engineers, and 
was filed as a direct outgrowth of litigation brought by 
the BLF&E in the Sixth Circuit attacking the validity of 
an agreement between the L&N and the BLE establishing 


20In Locomotive Engineers v. B. & O. R. Co., 372 U.S. 284 (1963), the 
Supreme Court decided an issue as to the validity of Section 6 notices prior 
to the appointment of an emergency board. See, also, Akron, C.¢ Y. R. Co. 
v. Barnes, 215 F.2d 423, 428 (7th Cir., 1954), vacated pursuant to agreement 
of the parties, 348 U.S. 893 (1954). Southern Pacific Co. v. Switchmen’s 
Union of North America, 356 F.2d 332 (9th Cir., 1965), and Mount v. 
Grand International Brotherhood of Loc. Eng., 226 F.2d 604, 608 (6th 
Cir., 1955), appear to have been decided before any mediation was had 
with respect to the Section 6 notices involved. And, in Virginian Railway v. 
Federation, supra, the Supreme Court determined whether a carrier had 
a duty to bargain with the union even though there is no indication that 
any particular Section 6 notice was pending. 
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an apprentice training program. The-Sixth Circuit held 
that the jurisdictional dispute between the BLE and the 
BLF&E, upon which the validity of that agreement. de- 
pended, is for the NMB to decide under Section 2 Ninth. 
That decision, as we shall demonstrate, conforms with the 
language and legislative history of the statute, as well as 
with other decisions by the courts in similar contexts. 
Moreover, a determination at this time of the dispute be- 
tween the two unions would not be premature, and the 
courts undoubtedly have jurisdiction to require the NMB 
to perform its duties under Section 2 Ninth. “ 


A. The Nature of the Dispute between the BLE and -the 
BLFGE, and Its Handling by the NMB. 


The BLF&E appears to argue both that it has no dispute 
with the BLE as to which union is entitled to represent 
apprentices training to become locomotive engineers (Br., 
at 33-44), and that there is such a dispute but it has been 
determined by the NMB in favor of the BLF&E (Br., at 
25-33). The mere fact of this litigation would appear to 
refute those contentions, neither of which is joined by the 
NMB, and the record makes perfectly clear that there is 
such a dispute which the NMB has refused to decide. 
Moreover, the dispute is not a ‘‘work assignment’’ dispute, 
but a dispute as to which union has jurisdiction to repre- 
sent the apprentices. 

The Section 6 notices served by the BLF&E, out of which 
its dispute with the BLE arose, are not limited to the train- 
ing or use of apprentices as locomotive firemen; they also 
include the training and use of apprentices as locomotive 
engineers. As Judge Sirica found (JA 333), ‘‘the BLF&E 
proposed to require the carriers to establish a program for 
the training of apprentices who, upon successful completion 
of the program, would become qualified and receive seniority 
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‘as locomotive engineers, and those notices otherwise relate 
to the training of apprentices to become locomotive engi- 
neers.’’ 

This is completely clear from the face of the Section 6 
notices themselves™ (see JA 252-253). The Definitions 
Section of the notice defines ‘‘apprentice’’ to mean ‘“‘a 


person who is engaged in learning the craft of Locomotive 


Enginemen’’ (JA 56). There is no ‘‘craft of locomotive 
enginemen”’ (JA 236, 329) and that term, to the extent that 
it means anything, refers to both locomotive firemen and 
locomotive engineers. Thus, ‘‘[a]ll engine service em- 


_ ployees’’ hired by the carriers would be required to com- 


plete the proposed training program (JA 65). There is 
no craft of ‘‘engine service employees’’ and that term is 
used in the industry to refer to both locomotive firemen 


- and locomotive engineers (JA 236, 252, 329). All loco- 


motive engineers hired by the carriers as well as all loco- 
motive firemen so hired, consequently, would be required 
to undergo the training program controlled by the BLF&BH, 


, and existing engineers would be among those used in super- 
' vising the training of the apprentices (JA 63). 


The proposed training program would require a minimum 
of three years to complete (JA 60). Little or no training 
is required to perform the duties of locomotive firemen,” 
and even the proposed program (JA 68-69) would qualify 
the apprentices to work as firemen during the first nine- 
months period after only one student trip in a passenger 
locomotive, one on a freight locomotive, and two on a yard 


21 We quote from the Section 6 notice identified as “Notice No. 3” (JA 
56-69) as it was served on all of the carriers except one. The apprentice 
notice served on the L&N and a second such notice served on the Southern 
Pacific make substantially the same proposals, as Mr. Gilbert, President 
of the BLF&E, admitted in his affidavit filed below (JA 141; see JA 233). 

22 A period of three years is far more than is necessary for the training 
of engineers, as the experience of the L&N demonstrates, but a single 
student trip often is sufficient training for a fireman (JA 249, 252-253). 
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locomotive. Thereafter, any training necessarily would be 
for the purpose of qualifying as a locomotive engineer, 
and the proposed program provides that during the second 
nine-months of the training period ‘‘the apprentices will 
take assigned duties in all classes of engine service work 
...? (JA 69). Since ‘‘engine service’? refers to both 
crafts or classes, the apprentices thus would work as loco- 
motive engineers as well as locomotive firemen. And, upon 
successful completion ofthe training program, the appren- 
tices would ‘‘be qualified as a railroad locomotive engineer”’ 
and would ‘‘receive a seniority date as locomotive engineer’’ 
(JA 67). The training program would be administered by 
a joint committee on which the BLF&E and the carrier 
would have equal representation, and the BLE would have 
no representation at all (JA 57-58). 

Hence, the Section 6 notices served by the BLF&E un- 
doubtedly concern the training of apprentices to become 
locomotive engineers and, if the BLE is correct as to its 
jurisdiction, encroaches upon the jurisdiction of the BLE 
to represent such apprentices. Neither the BLE nor the 
carriers had any difficulty in recognizing that fact, and 
they did not waste any time in asserting their positions. 
Approximately two days after the notices were served, the 
BLE notified the carriers (JA 17-19, 333) that the BLF&E’s 
proposal ‘‘infringes upon the statutory rights of [the BLE 
as] the duly designated representative of the craft of loco- 
motive engineers’? and ‘“‘is in violation of the Railway 
Labor Act’’, and informed the carriers that the BLE would 
proceed to enforce its rights if they negotiated or agreed 
with the BLF&E.* And, the carriers informed the BLF&E 


23 The BLE amplified its objections to the BLF&E notices, in an affidavit 
filed by one of its officers in the court below (JA 190-196, 201), and made 
“clear” that it “is prepared to take any and all action ..., including the 
exercise of its right to strike, in order to maintain inviolate its statutory 
authority as the certified or authorized bargaining representative on this 
subject” (JA 196). 
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_ that in their view its notices were ‘‘not valid and bargain- 
' able’? under Section 6 of the Act (JA 233, 334). 


The BLF&E also demonstrated, by its own actions, that 
it disputes the claim by the BLE to represent apprentices 


' training to become locomotive engineers, just as the BLE 


disputes the claim of the BLF&E in that regard. Unlike 
firemen, engineers are essential to the operation of loco- 
motives (JA 261). Some time after the BLF&E served its 


' apprentice notices, the L&N reached a point where it had 


to train persons to become engineers in order to assure 
itself of enough engineers to continue unimpeded operation. 
Thus, the L&N established an apprentice engineer training 
program and, since it believes that the apprentices come 
within the jurisdiction of the BLE rather than within the 
jurisdiction of the BLF&E, entered into an agreement with 
the BLE concerning the wages to be paid to the apprentices. 
JA 25, 248-250, 318-321, 331.°* The BLF&E promptly 
brought suit, in the Western District of Kentucky, to enjoin 
enforcement of that apprentice training program claiming 
(as that court found) that it—rather than the BLE—is 
the exclusive bargaining representative of the apprentices 
(JA 197-198, 250-251, 335). As we show at pp. 54-56, infra, 
both the District Court and the Sixth Circuit Court of Ap- 
peals held that this dispute was for the NMB to decide 
under Section 2 Ninth of the Act. 


24 Applicants for the training program are hired as apprentice locomo- 
tive engineers, not as firemen or engineers. The apprentices are not used as 
firemen or to perform any fireman duties, but are trained to become engi- 
neers. After completing the program, apprentices are hired as engineers if 
engineer positions are available. If not needed as engineers at the time, 
they may be hired as firemen, just as anyone acceptable to the carrier may 
be hired as a fireman. Under the schedule agreement between the carrier 
and the BLF&E, persons hired as engineers also receive a fireman’s seniority 
date and such persons are subject to the “promotion” and “demotion” 
rules contained in the carriers’ agreements with the BLE and the BLF&E. 
The LEN continues to promote qualified firemen to engineers in accordance 
with those rules, and the apprentice training program has not interfered 
with the rights of any fireman in that regard. 


— et ee.. Soe te il 
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Plainly, therefore, there is a dispute between the BLE 
and the BLF&E as to which organization has jurisdiction 
to represent apprentices training to become. locomotive 
engineers. The argument by the BLF&E (Br., at 37-38) 
that there is no such dispute on the L&N because ‘‘the 
BLE was not aggrieved; it had everything it wanted in 
regard to the apprentice locomotive engineers employed on 
the L&N’’ ignores the fact that the BLF&E was ‘‘ag- 
grieved’’ and did not get what it ‘‘wanted’’—invalidation. 
of the apprentice training program established by agree- 
ment with the BLE. That argument also ignores the facts 
that the courts in the Sixth Circuit did not settle the dispute, 
but held that the NMB should do so, and the BLF&E (Br., 
fn. 18, at 42-43) intends to file a petition for writ of cer- 
tiorari. Finally, that argument ignores the fact that reso- . 
lution of the dispute between the two unions is fundamental 
to a determination of the validity of the Section 6 notices 
served by the BLF&E on all the carriers, and not just the 
L&N, as we have shown in Part I of this Argument.* 

There is no need to respond to the arguments of the 
BLF&E (e.g., Br., at 27-31) as to why it, rather than the 
BLE, has jurisdiction of apprentices training to become 
locomotive engineers. That question is not for the courts 
to decide, as the Supreme Court has held (see p. 38, 
supra) and as Judge Sirica recognized (JA 340). We 
doubt if there is any need to respond to the arguments 
of the BLF&E (Br., at 25-33) to the effect that the NMB 
has already decided that jurisdictional dispute in the 


25 To the extent that the BLF&E (and the NMB) argue that there is no 
“representational” dispute because everyone agrees that the BLE represents 
the craft of locomotive engineers and the BLF&E represents the craft of 
locomotive firemen, and that situation will not be changed by inclusion of 
the apprentices in either the one craft or the other so an election is not 
needed, we respond at pp. 67-70, infra. In essense, however, this contention 
begs the real question in dispute: in which (if either) of those crafts do 
the apprentices fall? 
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BLF&E’s favor, in view of the fact that the NMB is vigor- 
ously defending in this Court its refusal to decide the dis- 
pute on the ground that it has no authority to do so, at least 
at this time. We shall touch briefly on the actions of the 
NMB, however, in part because our account will provide 
context for other arguments. 

We have shown (pp. 37-42, supra) that the action of the 
NMB in docketing the notices for mediation did not con- 
stitute a determination that the BLF&E has jurisdiction 
to represent apprentices training to become locomotive 
engineers or that those notices otherwise are valid and ! 
bargainable. Among other things, as there shown, the 
NMB dismissed a request by the carriers that it attempt 
to resolve the dispute between the two unions pursuant to 


its mediation powers because the ‘‘question as posed in- 
volved a question of representation’’ and such ‘‘issues are’ 
resolved under Section 2 Ninth of the Railway Labor Act.’’ 
We are forced to agree with that conclusion. But when the 
BLE filed an application (JA 19-25) under Section 2 Ninth 
with respect to the apprentices employed by the L&N, 
pointing out that the BLF&E had disputed the BLE’s 
jurisdiction in the litigation in the Western District of 
Kentucky previously referred to, the NMB also dismissed 
that application (JA 26-29). 

The NMB did not purport to base that dismissal upon a 
determination of the merits of the jurisdictional dispute, 
but upon a legal conclusion that ‘‘no dispute within the 
meaning of Section 2, Ninth,’’ exists (JA 29). That con- 
clusion was based, in turn, upon the view that ‘‘the Board 
has no authority to decide a jurisdictional dispute as such’’ 
and that the dispute between the BLE and BLF&E ‘‘may 
involve an issue as to the right of the employees of one ) 

| 


26 The NMB has never formally acted upon a similar Section 2 Ninth 
filed by the BLE at about the same time with respect to representation of 
apprentices on the Southern Pacific (JA 29-31, 336-337). 
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' eraft or class to do work commonly done by employees of 
another craft or class,’’ but ‘‘[p]rocedures other than those 
' outlined in Section 2, Ninth, are available’’ for settlement 
of that dispute (JA 28). We discuss separately (pp. 54-72, 
infra) the issue of whether the NMB ‘“‘has authority to 
decide a jurisdictional dispute as such’’ under Section 2 
Ninth, as that appears to be the key issue in this case. 
Before doing so, we shall comment briefly on the sugges- 
tion that the controversy between the BLE and the BLF&E 
may be what is often referred to as a ‘‘work assignment”’ 
dispute and that other procedures are provided by the Act 
for the settlement of such disputes. 3 

The NMB never responded to a request by the BLE for 
advice as to the nature of those other procedures, if the 
NMB adhered to its dismissal of the BLE’s Section 2 Ninth 
application (JA 32-35, 336-337). The only suggestion (and 
the only possible one) made by the NMB in the course of 
this case is a proceeding before the National Railroad 
Adjustment Board, but that procedure is not available here, 
as the NMB now appears to concede (Br., at 39), and we 
think it clear that we are not here concerned with a ‘‘work 
assignment’’ dispute. 

The Supreme Court pointed out, in Carey v. Westing- 
house Corp., 375 U.S. 261, 263 (1964), that there are at 
least two kinds of inter-union ‘‘jurisdictional’’ disputes: 
*¢(1) a controversy as to whether certain work should be 
performed by workers in one bargaining unit or those in 
another; or (2) a controversy as to which union should 
represent the employees doing particular work.’’ The first 
category, which comprises work assignment disputes, thus 
involves claims by two unions that the existing members 
of their respective crafts are entitled to perform certain 
work under their agreements with the employer. The 
second category, on the other hand, involves claims by two 
unions to have jurisdiction to represent a certain group of 
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employees so as to be entitled to contract on their behalf.” 
In Transportation Union v. U.P.R. Co., 385 U.S. 157 
(1966), two unions contended that their contracts with the 
railroad entitled their members to operate certain IBM 
machines. The NRAB took jurisdiction of and decided the 
claim of one union in that regard without considering the 
conflicting claim of tle other union. The Supreme Court 
rejected this view that ‘‘it is entirely appropriate for the 
Adjustment Board to resolve disputes over work assign- 
ments in a proceeding in which only one union participates 
and in which only that union’s contract with the employer 
is considered.’’ Jd., at 160. Under that procedure, the 
NRAB could first allow the claim of one union and in a 
later proceeding allow the claim of the other union ‘‘without 
ever determining which union has the right to perform the 
job,’’ and thus ‘‘the Board abdicates its duty to settle the 
entire dispute.’’ Id.,at 162. ‘‘The railroad, the employees, 
and the public, for all of whose benefits the Railway Labor 
Act was written, are entitled to have a fair, expeditious 
hearing to settle disputes of this nature.’’ Id., at 162. 
- The jurisdiction of the NRAB, however, is limited to 
disputes ‘‘growing out of grievances or out of the inter- 
pretation or application of agreements concerning the rates 
of pay, rules or working conditions ...’? 45 U.S.C. 
§ 153(i).. Thus, it may only interpret contracts and does 
not have jurisdiction to determine the validity of contracts. 
Felter v. Southern Pacific Co., 359 U.S. 326, 327-328, fn. 3 


27 As is explained in the Carey case, the NLRB under the Labor-Man- 
agement Relations Act determines jurisdictional disputes of a representa- 
tional nature in a unit clarification proceeding, but not those of a work- 
assignment nature. The Supreme Court also noted that “disputes are often 
difficult to classify” in that regard (375 U.S., at 269). The NLRB takes 
the position that where the dispute is one that can be settled by delineating 
the lines between the two crafts, it has authority to make such a determina- 
tion in a unit clarification proceeding even though the dispute can be de- 
seribed in work-assignment terms. McDonnell Company, 173 N.L.R.B. No. 
31, 1968-2 CCH-NLRB 20,244. The Board noted in that case that the 
dispute in Carey eventually was settled in that manner. 
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(1959) ; Ratlroad Trainmen v. Howard, 343 U.S. 768, 774 
(1952). And, a fortiori, it does not have jurisdiction to 
determine the validity of Section 6 notices. The dispute 
between the BLE and the BLF&E plainly is not a work- 
assignment dispute within the jurisdiction of the NRAB. 
The dispute is not over whether firemen or engineers have 
the right to work as apprentices under the existing con- 
tracts. The dispute, rather is over whether the BLE or the 
BLF&E has jurisdiction to represent the apprentices them- 
selves, and the resolution of that dispute will determine 
whether the Section 6 notices served by the BLF&E are 
invalid (as the BLE claims) and whether the apprentice 
agreement entered into by the L&N and the BLE is 
invalid (as the BLF&E is claiming in the Sixth Circuit 
litigation) .** 

Thus, we do not have here a jurisdictional dispute of a 
work-assignment nature which the NRAB has authority to 
decide, but a jurisdictional dispute of a representational 
nature. The basic issue is one of drawing craft lines rather 
than of interpreting contracts. As we show next, the NMB 
does have ‘‘authority to decide a jurisdictional dispute as 
such’’ of that nature. 


B. The NMB Has Authority under Section 2 Ninth to De- 
cide the Jurisdictional Dispute between the Two Unions. 


The United States Court of Appeals for the Sixth Circuit 
has already held that the dispute between the BLE and the 
BLF&E is for the NMB to decide, affirming the decision of 
the Western District of Kentucky in that case and agreeing 
with the decision of Judge Sirica in this case. This per- 
suasive authority is supported by the language and legis- 
lative history of Section 2 Ninth and by other decisions, and 
in our opinion should be followed by this Court. 


28In addition, the Great Northern Railway Company subsequently en- 
tered into an apprentice agreement with the BLE (JA 322-327). 
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1. The Decision by the Siath Circuit. We have already 
_ referred to the litigation which the BLF&E brought to en- 
| join enforcement of the apprentice training program estab- 
lished by the L&N in agreement with the BLE (p. 48, 
supra). The BLF&E’s complaint was dismissed by the 
trial court on the ground that the dispute between the BLE 
and the BLF&E as to which union has jurisdiction to repre- 
sent the apprentices is for the NMB to decide (JA 335). 
That decision was affirmed in Brotherhood of Locomotive 
Fire. & E. v. Louisville & N. R. Co., 400 F. 2d 572 (6th Cir., 
1968). In so doing, the Sixth Circuit stated, among other 
things, that (id., at 574-575) : 


‘“‘The Railway Labor Act is a comprehensive statu- 
tory plan for resolving disputes between transportation 
companies and their employees. The Act looks toward 
the orderly resolution of disputes and sets up proce- 
dures whereby this goal may be accomplished. One of 
the things condemned by the Act is unilateral action by 
a party to an agreement which has the effect of chang- 
ing the status quo established by the agreement. A 
United States District Court has jurisdiction to enjoin 
such action... 

‘However, there are certain types of disputes en- 
compassed by the Act which may not be resolved by the 
courts. One of these is a representation or jurisdic- 
tional dispute between labor umions.... Congress has 
conferred exclusive jurisdiction upon the National 
Mediation Board to resolve such disputes.. Section 2 
Ninth of the Railway Labor Act, 45 U.S.C. § 152.”’ 
(Emphasis added.) 


“1 It is noted that the United States District Court for the District 
of Columbia has recently ordered the National Mediation Board to 
hear this dispute, the Board having originally declined to assume 
jurisdiction [citing the decision on appeal here].” 


So Gble! . 
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With respect to an appeal by the BLF&E in a second case, 
the Sixth Circuit stated (id., at 575): 


‘<Tt is clear that the second case is another attempt to 
have this jurisdictional dispute between the two unions 
litigated in federal court. The rule is plain: Jurisdic- 
tional disputes between labor organizations governed 
by the Railway Labor Act are within the exclusive juris- 
diction of the National Mediation Board.’’ (Emphasis 
added.) 


We do not urge that the decision of the Sixth Circuit is 
binding on the NMB, as it was not a party to that litigation. 
But, one could not find a precedent more closely in point 
outside the scope of res judicata. This case involves the 
same inter-union jurisdictional dispute as that case, as the 
Sixth Circuit recognized when it pointed out that Judge 
Sirica had ‘‘ordered the National Mediation Board to hear 
this dispute....’’? The issue as to the jurisdiction of the 
NMB under Section 2 Ninth to decide that dispute was 
argued before the Sixth Circuit, and its conclusion that the 
NMB has such jurisdiction obviously reflects a considered 
judgment rather than a passing dictum. The BLF&E does 
not even attempt to distinguish that decision.” The asser- 
tion by the attorneys for the NMB (Br., at 43) that the de- 
cision of the Sixth Circuit not only ‘‘seems correct’’ (as it 
does), but also is ‘‘wholly consistent with our position’’ 
makes one wonder as to what the NMB’s position really is. 


29 The facts that, as the L&N asserted in the Sixth Cireuit and here 
(p. 48, supra), its apprentice program is intended to provide a supple- 
mental source of engineers and will not interfere with the promotion of 
qualified firemen shows that the program could not possibly violate the 
L&N’s agreements with the BLF&E. Those facts do not show, as the BLF&E 
seems to claim (Br., at 35, 68-69), that the L&N agrees that the BLF&E’s 
Section 6 notice does not give rise to a jurisdictional dispute between the 
BLE and the BLF&E or that agreements for the training of apprentices to 
become engineers could be entered into with both unions. This should be 
obvious from the mere fact of this case and of the case in the Sixth Circuit. 


| 
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If the ‘‘rule is plain’’ that inter-union jurisdictional dis- 
putes are ‘‘within the exclusive jurisdiction of the National 
Mediation Board’’ under Section 2 Ninth, as the Sixth Cir- 
cuit concluded, and if that rule applies to the instant dispute 
between the BLE and the BLF&BE, as the Sixth Circuit held, 
it cannot be that the NMB does not have jurisdiction under 
Section 2 Ninth to decide that dispute, as the NMB said 
when it dismissed the application filed by the BLE. 

We submit, therefore, that the decision by the Sixth Cir- 
cuit is highly persuasive authority for our contention that 


“Judge Sirica was correct in reaching the same conclusion. 


And, as we shall show, the ‘‘rule’’ is indeed ‘‘plain’’ that the 
NMB has the duty under Section 2 Ninth to decide inter- 
union jurisdictional disputes such as the instant dispute 
between the BLE and the BLF&E. 


2. The language and legislative history of Section 2 Ninth. 
The statute does not purport to exempt ‘‘jurisdictional dis- 
putes as such’’ from the ‘‘duty of the Mediation Board, upon 
request of either party to the dispute,’’ to investigate and 
decide ‘‘any dispute’’ which ‘‘shall arise among a carrier’s 
employees as to who are the representatives of such em- 
ployees....’? The NMB may either ‘‘take a secret ballot 
of the employees involved”’ or ‘‘utilize any other appropri- 
ate means of ascertaining the names of their duly designated 
and authorized representatives. ...’’ Section 2 Ninth, 45 
U.S.C. § 152 Ninth. 

Moreover, the Supreme Court has ‘‘cautioned against a 
literal reading of congressional labor legislation; such legis- 
lation is often the product of conflict and compromise be- 
tween strongly held and opposed views, and its proper con- 
struction frequently requires consideration of its wording 
against the background of its legislative history and in the 
light of the general objectives Congress sought to achieve.”’ 
Wirtz v. Bottle Blowers Assn., 389 U.S. 463, 468 (1968). 
This resort to legislative history to determine the meaning 
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of labor legislation should be made even if the literal lan- 


- guage of the statute may be said to ‘‘unambiguously em- 
' brace’’ a particular interpretation. Woodwork Manufac- 
| turers v. NLRB, 386 U.S. 612, 619-620 (1967), and cases there 


cited. And, this concept has been applied in interpreting - 


| the Railway Labor Act. E£.g., Pennsylvania R. Co. v. 


Rychltk, 352 U.S. 480, 488-489 (1957). . 
The ‘‘general objectives Congress sought to achieve’’ in 
the Railway Labor Act are set forth in a statement of ‘‘Gen- 


' eral Purposes,’’ 45 U.S.C. § 151a, as follows: 


‘*(1) To avoid any interruption to commerce or to 
the operation of any tarrier engaged therein; (2) to 
forbid any limitation upon freedom of association 
among employees or any denial, as a condition of em- 
ployment or otherwise, of the right of employees to 
join a labor organization; (3) to provide for the com- 
plete independence of carriers and of employees in the 
matter of self-organization; (4) to provide for the 
prompt and orderly settlement of all disputes concern- 
ing rates of pay, rules, or working conditions; (5) to 
provide for the prompt and orderly settlement of all 
disputes growing out of grievances or out of the inter- 
pretation or application of agreements covering rates’ 
of pay, rules, or working conditions.’’ 


For the Congress to have failed to provide machinery for 
resolving jurisdictional disputes such as that now existing 
between the BLE and the BLF&E would serve none of the 
stated purposes of the Act and could frustrate the achieve- 
ment of all of those purposes. The settlement of such dis- 
putes would be left to a test of strength between the con- 
tending unions—to a contest as to which union could con- 
duct the most damaging strike against the carrier or carriers 
involved so as to force recognition of that union when the 
other could no longer resist. Since the ‘‘major purpose of 
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... the Railway Labor Act was ‘to provide a machinery to 
prevent strikes,’ ’’ Texas ¢ N. O. R. Co. v. Ry. Clerks, 281 
U.S. 548, 565 (1930), the Congress could hardly have in- 
tended to adopt that alternative. The resolution of juris- 
dictional disputes by a test of strength between the contend- 
ing unions could well mean that many of them would be 
resolved by the carrier ceasing to exist. But even if the 
carrier survived, such strikes would interrupt commerce 
and the operation of the carrier therein, interfere with the 
right of the employees subject to the dispute to choose their 
own representative, and delay the ‘‘prompt and orderly 
settlement’’ of disputes as to rgtes of pay, rules, working 
conditions and grievances until the union entitled to repre- 
sent the employees was settled through such strikes. 

But one is not restricted to the ‘‘general objectives’’ of 
the Railway Labor Act for purposes of determining whether 
the Congress intended the NMB to have the duty to decide 
jurisdictional disputes, such as the present dispute between 
the BLE and the BLF&E, under Section 2 Ninth. There is 
specific legislative history to that effect, and neither the 
BLF&E nor the NMB even suggests that there is any legis- 
lative history to the contrary. Section 2 Ninth was added 
by the 1934 amendments to the statute (48 Stat. 1185). Those 
amendments were drafted by Joseph B. Eastman, then the 
Federal Coordinator of Transportation, and he made en- 
tirely clear that Section 2 Ninth would empower the NMB 
to decide jurisdictional disputes such as we have here. 

Thus, in the Hearings on H.R. 7650 before House Commit- 
tee on Interstate and Foreign Commerce, 73d Cong., 2d 
Sess., at 45, the following colloquy occurred after Commis- 
sioner Eastman was asked whether the phrase ‘‘craft or 
class’’ as used in Section 2 Fourth was defined in the bill: 


‘¢Commissioner Eastman: No. We thought of that, 
as to whether or not it was necessary to define craft or 
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class, but those are words which have been used in labor 
parlance for a very long time, and I think there would 
be no difficulty in determining what is a craft or class 
of employees. 
‘‘Mr. Wotvertron: You do not think that without defi- 
nition they might create disputes between the different 
classes of employees as to the jurisdiction of each? 
‘“<Commissioner Eastman: No; and if there are any 
: | disputes I think that matter is sufficiently covered by 
the provisions of the ninth paragraph, which provides 
| for the settlement of such disputes, or rather, provides 
™ the tribunal which shall have power to consider and 
determine such disputes.’’ 


2 _ This matter was raised again shortly thereafter (td., at 57), 
as follows: , 
» ! ‘‘Mr. Huppteston: How would we resolve an issue 


where there was a conflict of jurisdiction as to classes 
and crafts, such, for illustration, as comes up in the 
classification of employees. We have had some pretty 
bitter disputes, we will say, between the carpenters and 
. the sheet-metal workers over who should put in metal 
: window frames. That is just an illustration of what 
sometimes happens, and the trouble has been that no- 
body could say whether the man doing that work was 
a carpenter or a sheet-metal worker. What would you 
do with a situation such as this under this bill? 
‘‘Commissioner Eastman: It is the intent that that 
would be handled under the paragraph ninth that I 
have discussed.’’ 


As the above quoted legislative history demonstrates, the 

Congress wanted to know whether a method was provided 
F for settling disputes between unions as to which had ‘‘juris- 
' diction’’ to represent a particular group of employees. The 
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draftsman of the bill assured the Congress that Section 2 
Ninth endowed the NMB with ‘‘power to consider and de- 
termine’’ ‘‘any disputes’? which might arise in that regard. 
Among the kind of jurisdictional disputes specifically men- 
tioned was one very similar to the present dispute between 
the BLE and the BLF&E as to which union has jurisdic- 
tion to represent apprentices training to become locomotive 
engineers. Congressman Huddleston inquired about a con- 
flict as to the ‘‘classification of employees’’ as coming within 
the ‘‘jurisdiction’’ of one union or another, such as might 
occur ‘‘ between the carpenters and the sheet-metal workers’”’ 
as to which union should have jurisdiction over the men 
who ‘‘put in metal window frames;’” and, Commissioner 
Eastman replied that ‘‘that would be handled under ’’ Sec- 
tion 2 Ninth. 

In short, both the ‘‘general objectives’’ of the Act and 
specific legislative history support the conclusion by the 
Sixth Cirenit and by Judge Sirica that the NMB should 
decide under Section 2 Ninth the dispute between the BLE 
and the BLF&E as to which union has jurisdiction to repre- 
sent apprentices training to become locomotive engineers, 
and that conclusion is compatible with the language of Sec- 
tion 2 Ninth. That conclusion also is supported by other 
judicial decisions. 

3. Other judicial decisions. In General Committee v. 
M.-K.-T. R. Co., 320 U.S. 323, 336 (1943), the Supreme 
Court stated: 


*‘Tt is clear from the legislative history of § 2, Ninth, 
that it was designed not only to help free the unions 


30 Contrary to the assertions by the NMB (Br., 25-26), it seems clear 
that Congressman Huddleston was not referring to a work assignment dis- 
pute. He did not refer to conflicting claims under the agreements of the two 
unions, but whether “the man doing that work was a carpenter,” so as to 
come within the carpenters craft, “or a sheet-metal worker,” so as to come 
within the metal workers craft. In any event, he made clear that the instance 
he specified was only illustrative of his general question as to how the bill 
“would resolve a conflict of jurisdiction as to classes and crafts. .. .” 
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from the influence, coercion and control of the carriers 
but also to resolve a wide range of. jurisdictional dis- 
putes between unions or between groups of employees.’’ 


And, in a footnote (10) to that statement, the Court said: 


‘‘This is made clear by Commissioner Eastman, the 
draftsman of the 1934 amendments, in his testimony 
at the hearings. See Hearings, Committee on Inter- 
state and Foreign Commerce, House of Representa- 
tives, 73d Cong., 2d Sess., on H. R. 7650, pp. 39-41, 45, 
57-58, 59.”’ 


The testimony by Commissioner Eastman thus cited in- 
cludes the portions quoted above. 

The M.-K.-T. case also involved a jurisdictional dispute 
between the BLE and the BLF&E. The Supreme Court 
held in that case that the courts do not have jurisdiction 
to decide such disputes. The Court was not required to 
and did not decide definitely whether the NMB has juris- 
diction to decide such disputes under Section 2 Ninth, but 
it strongly suggested that the NMB has such jurisdiction 
as the above quotations indicate. So, too, the Court stated 
(id., at 336-337) that: 


‘“However wide may be the range of jurisdictional dis- 
putes embraced within § 2, Ninth, Congress did not select 
the courts to resolve them. .To the contrary, it fash- 
ioned an administrative remedy and left that group of 
disputes to the National Mediation Board. If the pres- 
ent dispute falls within § 2, Ninth, the administrative 
remedy is exclusive. If a narrower view of § 2, Ninth, 
is taken, it is difficult to believe that Congress saved 
some jurisdictional disputes for the Mediation Board 
and sent the parties into the federal courts to resolve 
the others.’’ | 
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We submit that it is even more difficult to believe that the 
Congress intended to except some jurisdictional disputes 
from Section 2, Ninth, so that they could not be resolved 
by either the courts or the NMB.* 

The Supreme Court’s view that the NMB possesses wide 
authority under Section 2 Ninth to decide jurisdiction dis- 
putes between unions also is indicated by its opinion in 
Switchmen’s Union v. Board, 320 U.S. 297 (1943), decided 
on the same day as the M.-K.-T. case. In holding that cer- 
tificates issued by the NMB under Section 2 Ninth are not 
subject to judicial review, the Court accorded great weight 
to Commissioner Eastman’s explanation of that section, 
and stated (7d., at 302), among other things, that the sec- 
tion: . 


‘¢.| . . was introduced into the Act in 1934 as a device 
to strengthen and make more effective the processes 
of collective bargaining. . . . It was aimed not only at 
company unions which had long plagued labor rela- 
tions . . ., but also at numerous jurisdictional disputes 
between unions.”’ 


In Railroad Traimen v. Howard, 343 U.S. 768, 774 
(1952), the Supreme Court held that the courts had juris- 


81 In its footnote 11 to the last-quoted passage, the Court noted that: “It 
is apparently the view of the National Mediation Board that § 2, Ninth, 
was designed to cover only those disputes entailing an election by employees 
of their representatives. See Brotherhood of Railroad Trainmen v. National 
Mediation Board, 135 F.2d 780, 782.” The Court did not, however, approve 
that apparent “view” and its reliance upon the testimony by Commissioner 
Eastman to support its statement that Section 2 Ninth “was designed . .. 
to resolve a wide range of jurisdictional disputes” indicates that the Court 
did not share such a restricted “view” of the Board’s authority. This is in- 
dicated also by footnote 12 to the same passage, in which the Court took 
the trouble to note that the case did not present the issue of whether 
“jadicial power may ever be exerted to require the Mediation Board to 
exercise the ‘duty’ imposed upon it by 2, Ninth, and, if so, the type or types 
of situations in which it may be invoked. .. .” We show at pp. 72-73, infra, 
that it has since been established that judicial power may be invoked to 
compel the NMB to perform its duties under Section 2 Ninth. 
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diction to determine the validity of an agreement between 
a carrier and the BRT whereby brakemen represented ‘by 
that union would replace ‘‘train porters,’’ because that issue 


| turned upon the racially discriminatory nature of the agree- 
| ment and could not ‘‘be resolved by interpretation’? of the 


agreement ‘‘so as to give jurisdiction to the’? NRAB or 


_ ‘hinge on the proper craft classification of the porters s0 
- as to call for settlement by the National Mediation Board 


under our holding in’’ the Switchmen’s Union case. Sub- 
sequently, the ‘‘train porters’”’ brought an action to requiré 
that they be included within the brakemen’s craft. In af- 
firming a dismissal of that action, the Eighth Circnit stated 
that: ‘“We have every reason to believe that the Mediation 
Board, upon proper petition, would exercise its jurisdiction 
and competently determine any dispute’’ between the train 
porters and the Brotherhood of Railroad Trainmen as to 
whether the train porters should be included within the 
craft represented by that union. Howard v. St. Louis-San 
Francisco Railway Company, 361 F. 24 905, 909 (8th Cir., 
1966). The Eighth Circuit also made clear that the ‘‘peti- 
tion’? to which it referred was one ‘‘under Section 2, Ninth, 
of the Railway Labor Act.’’ Ibid. 

In Southern Pacific Co. v. Switchmen’s Union of North 
America, 356 F’. 2d 332, 335 (9th Cir., 1965), where the Ninth 
Circuit held that a carrier was not required to bargain about 
a Section 6 notice intended to obtain for one union jurisdic- 
tion already belonging to another, the Court pointed to 
Section 2 Ninth as the appropriate means for obtaining a 
determination of the dispute between the two unions: ‘‘That 
section, in providing for the certification of bargaining rep- 
resentatives, would seem necessarily to encompass the essen- 
tial preliminary steps of fixing craft lines and of resolving 
any inter-union disputes in that respect.’ 

Finally, we believe that Transportation Union v. U-P.R. 
Co., supra, illustrates the Supreme Court’s view that the 
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language of the Act should be broadly construed so as to 
provide a means for fair and expeditious settlement of inter- 
union: jurisdictional disputes. Although Section 3 of the 
Act did not in terms provide for tri-partite proceedings be- 
fore the NRAB and dicta in a prior Supreme Court opinion 
seemed to approve the NRAB’s long-established practice 
of refusing to consider in one proceeding the conflicting 
claims of two unions that their respective contracts applied 
to certain work, the Supreme Court concluded that by so 
doing ‘‘the Board abdicates its duty to settle the entire 
dispute.’’ In the view of the Court, the ‘‘railroad, the em- 
ployees, and the public, for all of whose benefits the Railway 
Labor Act was written, are entitled to have a fair, expedi- 
tious hearing to settle disputes of this nature.’’ See p. 52, 
supra. 

_.We submit that ‘‘the railroad, the employees, and the 
public, for all of whose benefits the Railway Labor Act was 
written,’’ also ‘‘are entitled to have a fair, expeditious hear- 
ing to settle’’ inter-union jurisdictional disputes like the 
present dispute between the BLE and the BLF&E, and that 
a proceeding before the NMB under Section 2 Ninth is the 
means chosen by the Congress for settling such disputes 
which are based upon a drawing of craft lines rather than 
upon an interpretation of two existing agreements. For the 
NMB to proceed with mediation of the Section 6 proposals 
by the BLF&E without determining the underlying juris- 
dictional dispute would lead to a breakdown of the proce- 
dures of the Railway Labor Act and leave judicial interven- 
tion or economic warfare as the only remaining alterna- 
tives. The instant case, like the Transportation Union case, 
‘tantly illustrates why the Board cannot judge one-half of 
a problem while closing its eyes to the other half.’’ Stewart, 
J., concurring in Transportation Union v. U.P.R..Co., 
supra, at 166. 
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4, Arguments by the NMB and BLF&E. -We have re- 


' sponded to some of the arguments by Appellants and others 
‘are too trivial to merit response without unduly lengthening - 
' this brief. We discuss here those arguments that remain. . 


We have referred to the principal argument by the NMB 


' in its brief to the effect that a dispute as to whether the BLE’ 
‘or the BLF&E has jurisdiction to represent apprentices 


training to become locomotive engineers, cognizable under 


' Section 2 Ninth, cannot arise until apprentices are actually 
-employed. Otherwise, according to the NMB, no ‘‘em- 


| ployees’’ exist for purposes of satisfying the requirement 


that a ‘‘dispute shall arise among a carrier’s em- 
ployees....’’ We have pointed out that, if that interpreta- 


' tion is accepted, there also are no ‘‘employees’’ until ap- 
prentices are actually employed for purposes of the re- 


quirement in Section 6 that notices be served by ‘‘repre- 
sentatives of the employees,’’ so that the BLF&E’s Section 
6 notices involved here undoubtedly are invalid and non- 


' bargainable if that interpretation of the Act is accepted. 


Finally,.we stated that such an interpretation makes con- 


_ siderable sense as a practical matter if applied consistently 


to Section 2 Ninth, Section 6 and the other provisions of the 
Act relating to the duty to bargain over Section 6 notices. 
See pp. 34-37, supra. 

We note that both the BLE and the BLF&E do a een 
‘‘employees,’’ even on carriers where there are no ap- 
prentices, and are making their respective claims on behalf 


' of those employees, at least in a legal sense. In other words; 
' legally speaking the individuals employed as engineers and 


the individuals employed as firemen are claiming that the. 


' apprentices should be included within their respective 
' erafts. And, as we have shown, the language of the statute 
| should be interpreted in the light of the legislative purpose . 
' however ‘‘clear’’ or ‘‘unambiguous”’ it may be on its face:: 


Se 
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But, in any event, this argument: by the NMB does not sup- 
port its dismissal of the Section 2 Ninth application filed 
by the BLE with respect to apprentices on the L&N. Ap- 
prentices were employed by the L&N when that application 
was filed, and the L&N continues to employe apprentices 
training to become locomotive engineers. The L&N has 
recognized that such apprentices come within the craft of 
locomotive engineers and has entered into an agreement 
with the BLE as the representative of that craft concerning 
the wages to be paid to the apprentices, the BLF&E has at- 
tacked the validity of that agreement on the ground that it 
has jurisdiction of the apprentices as representative of the 
fireman’s craft, and the Sixth Circuit has held that the NMB 
has exclusive jurisdiction to decide the dispute between the 
two unions. See pp. 36, 48, 54-56, supra. 

The NMB also states in its brief (pp. 20-21) that ‘‘where 
it has appeared that only a small group of individuals, 
clearly within existing crafts, and insufficient in number to 
alter the representation of any existing crafts, is involved, 
and where there is no challenge to existing craft lines it 
has long been the practice of the NMB to dismiss the appli- 
cation for its services under §2, Ninth.’? We do not see 
why the number of the employees involved should affect 
their right to participate in the determination of their rep- 
resentative. Certainly, Section 2 Ninth does not purport 
to make any such distinction. But however that may be, the 
NMB has not found either that the number of employees 
involved here is ‘‘small,’’ or that they ‘‘clearly’’ come within 
one or the other of the ‘‘existing crafts,’’ or that, if they do, 
there is ‘‘no challenge to existing craft lines... .’™ 


32“The Courts may not accept appellate counsels’ post hoc rationaliza- 
tions for agency action; Chenery requires an agency’s discretionary order 
be upheld, if at all, on the same basis articulated in the order by the agency 
itself... .” Burlington Truck Lines v. United States, 371 U.S. 156, 168-169 
(1962). ; , 
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| And, whatever ‘‘small’’. may mean in this context,.there 
' cannot be any doubt about the fact that there is a bona fide 
_ dispute between the BLE and the BLF&E as to which union 
‘ has jurisdiction to represent apprentices training to become 
' locomotive engineers, based upon a ‘‘challenge’’ as to what 
constitutes ‘‘existing craft lines.’ 
' Both the brief for the NMB (pp. 22-23) and the brief rr 
' the BLF&E (pp. 40-41) rely upon the decision in Brother- 
hood of R. Traimmen v. National M. Board, 77 App. D.C. 
' 264, 135 F. 2d 790 (1943). The NMB says that that de- 
' cision ‘‘not only would require that there be an actual dis- 
| pute among employees who could fall within one class or 
another, but that also such dispute might result in a change 
in the representative of an existing class or craft, before 
§ 2, Ninth, could be invoked.’’ The BLF&E says that the 
' ease establishes that ‘‘the Mediation Board has no power 
to determine or resolve a jurisdictional dispute as such.’’ 
' The Supreme Court, in the M.-K.-T. case, cited the Traim- 
men case for the proposition that it ‘‘is apparently the view 
of the National Mediation Board that § 2, Ninth, was de- 
' signed to cover only those disputes entailing an election by 
' employees of their representatives.’’ 320 U.S., at 336, fn. 
11. This is also what both the NMB and the BLF&E con- 
tended the Traimmen case to stand for in the court below, 
and what we understand their present arguments to mean 
despite the circumlocutions which they employ. In short, as 
we understand it, the argument comes down to this: There 
is no doubt that the BLE is the choice of the engineers as 
their representative or that the BLF&E is the choice of the 
firemen as their representative, and this will continue to 
be true regardless of whether the apprentices are included 
in the craft of engineers or included in the craft of firemen. 
Hence, there is no necessity for an election and the NMB 
can delineate craft lines only in determining the employees 
who may vote in an election. The NMB concedes (Br., at 
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38-39) that this argument is at least questionable when a 
work assignment dispute within the jurisdiction of the 
NRAB is not involved, as here, and we think it is without 
any merit. 

. There are several answers to such an argument. - First, 
as we have already noted (fn. 31, p. 62, swpra), the Supreme 
-Court in M.-K.-T. did not approve the view thus ‘‘ap- 
parently’’ held by the NMB, and indicated that it held a 
contrary view. Second, Section 2 Ninth empowers the NMB 
not only ‘‘to take a secret ballot of the employees involved’’ 
but also to ‘‘utilize any other appropriate method of ascer- 
taining their duly designated and authorized representa- 
tives... .’’ Third, legislative history and the course of 
decisions since the Trainmen case was decided support a 
broader interpretation of Section 2 Ninth (see pp. 54-64, 
supra). Fourth, this Court in Traimmen regarded the dis- 
pute as a work assignment dispute ‘‘whether the particu- 
lar work is to be done by employees within one craft or 
class or another.’’ 135 F. 2d, at 782. Fifth, however re- 
garded, the decision by the NMB im fact settled that dis- 
pute. One union requested the NMB to rearrange craft lines 
so as to include within its craft work which all had pre- 
viously agreed was to be performed by another craft. By 
dismissing the application, the NMB resolved the dispute 
by leaving the craft lines as it found them. Here, of course, 
there is no agreement as to existing craft lines insofar as 
jurisdiction of apprentices training to become engineers is 
concerned. Sixth, the NMB itself has distinguished its de- 
cision in the Trainmen case, and has refused to follow that 
decision in a situation where existing craft lines are dis- 
puted rather than conceded.* 


33 Matter of Representation of Employees of the Chicago, North Shore 
and Milwaukee Railroad Company, Etc., 3 NMB Craft or Class Determi- 
nations 101 (1953). In that case, two unions claimed that “ticket sellers” 
and various other groups of employees came within their respective crafts. 
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Finally and conclusively, we believe, the mere fact that 
the outcome of an election is reasonably predictable does 
not mean that an election cannot be held, if an election is 
thought to be a prerequisite to a determination under Sec- 
tion 2 Ninth of a jurisdictional dispute between two unions. 
For example, in-the proceeding described in fn. 33,:p. 68, 
supra, the real issue was determining the craft in which the 
ticket sellers, etc., were to be classified ; there is no indication 
that the NMB in ordering an election thought that there was 
any substantial doubt. that the union then representing the 
victorious craft would prevail in such an election and it 
ordered an election so as to give the included ‘groups an 
‘‘opportunity’’ to vote which they had not previously had. 
So, too, in the ‘‘crew complement”’ controversy, to- which 
reference has already been made (pp. 27-29, supra), when 
the NMB was requested to determine under Section 2 Ninth 
whether the pilots and flight engineers crafts on United Air- 
lines should be merged, the outcome of an election if such 
merger was approved surely was predictable, and in fact the 
union which had represented the pilots craft won by a vote 
of 1682 to 58. UNA Chapter, Flight Eng. I. Ass’n v. Na- 
tional Mediation Bd.,111 U.S. App. D.C. 121, 294 F. 2d: 905, 
907 (1961).** In short, if the NMB thinks it necessary to 
“The issue to be determined . . . is the proper classification of ticket agents, 
ticket sellers,” etc. Id., at 102. The NMB determined that they came within 
the craft of clerical employees and ordered an election because the ticket 
sellers, etc., had not previously had an opportunity to vote in the selection 
of the existing representative of that craft. Id., at 110-111. In so ruling, the 
Trainmen case was distinguished as follows: “In the Trainmen’s case, the 
dispute revolved around the right of those in one class or craft to do the 
work which was acknowledged to be that of another craft or class. In the 
present dispute there is no concession on the part of the organizations that 
the classifications of Ticket Agents, Ticket Sellers, Baggagemen, Baggage 
Agents, Information Clerks and Gatemen are outside the scope of the craft 
or class they represent.’’ Id., at 108. 

34 Unanimous, or nearly unanimous, votes in Section 2 Ninth elections 
are not infrequent. A recent example is Matter of Representation of Em- 


ployees of Albany & Northern Railroad Co., Etc., Case No. R-4031 (Au- 
gust 8, 1968), where a union received the votes of all members of the craft. 
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conduct an election participated in by all engineers (or 
firemen) on a carrier in order to determine that apprentices 
training to become engineers are members of that craft, 
there is no reason why it cannot do so. 

Finally, the NMB argues in its brief (pp. 27-44) that a 
determination of the jurisdictional dispute between the BLE 
and the BLF&E, under Section 2 Ninth, should await the 
completion of negotiations between the BLF&E and the 
carriers on the Section 6 notices served by the BLF&E.* 
This argument is akin to the prematurity argument by the 
BLF&E, which we have already refuted (pp. 43-44, supra). 
All the arguments made by the NMB in that regard fail to 
take account of the fact that an apprentice training program 
already has been established on the L&N (and also on the 
Great Northern). The terms of that program, the ‘‘work’’ 
performed by the apprentices and all other details have 
been fixed, either by agreement with the BLE or by the 
exercise of managerial discretion in a manner which has not 
been challenged by the BLE. Surely, it cannot be the law 
that the carriers must agree to two inconsistent apprentice 
programs—one with the BLE and one with the BLF&E— 
before the NMB can determine which union is the ‘‘true 
representative’’ of the apprentices. The functions of the 
NMB, even in mediation, do not include a determination of 
what agreement should be made between a union and a car- 


Moreover, the NMB has made craft or class determinations in the course of 
dismissing a Section 2 Ninth application after an investigation, as where 
it is found that the application relates to only a part of the proper craft. 
‘E.g., Matter of Representation of Employees of the National Airlines, Etc., 
1 NMB Craft or Class Determinations 423, 439-440 (Nos. R-1718, R-1720, 
R-1729; 1947); Matter of Representation of Employees of the New York 
Central Limes, Etc., 1 NMB Craft or Class Determinations 77, 79 (1938). 

85 This argument, like many others made by counsel for the NMB, are 
“appellate counsels’ post hoc rationalizations for agency action” which were 
not articulated by the NMB itself in dismissing the BLE’s Section 2 Ninth 
applications. See fn. 32, p. 66, supra. 
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rier, much less a determination of which union has made me 
‘*hest’’: of two conflicting agreements:**: .:. 

- Ifa determination is made that the’ BLF&E has juris- 
diction to represent apprentices training to become locomo- 
tive engineers, a dispute may arise between the BLF&E and 
the carriers as to whether an apprentice training prograni 
should be established and what its details should’ bé. |’ But, 
the jurisdictional dispute between the BLE and the BLF@E 
does not concern those issues. Their dispute is over which 
union. has jurisdiction to represent the apprentices in col- 
lective bargaining intended to establish such a training pro- 
gram and its details. The BLE contends that it is unlawful 
for the carriers to bargain, much less agree, with the 
BLF&E about the merits of such a program, and the car- 
riers have refused to bargain with the BLF&E about the 
merits of its Section 6 notices and have made clear their 
intention to continue to do so unless and until a determina- 
tion is made that the BLF&E does in fact have jurisdiction 
to represent the apprentices. Hence, the delay envisaged 


36 See, ¢.g., Terminal Assn. v. Trainmen, 318 U.S. 1, 6 (1943) ; Virginian 
Ry. v. Federation, 300 U.S. 515, 548 (1937). As the Virginian Railway case, 
among others, demonstrates, the NMB can and has certified unions under 
Section 2 Ninth which had not previously bargained or agreed with the 
carrier. Moreover, the NMB has stated where agreements purport to “add 
various classifications of workers to [a union’s] coverage (or subtract vari- 
ous classifications)”, it “cannot be said that the agreements recognized and 
maintained a craft or class of employees which by custom, practice and 
bargaining has been established as such.” To rely upon the agreements in 
such circumstances in drawing craft lines could mean that “the craft or 
class of employees would vary with each agreement,” and the “term craft 
or class as used in the Railway Labor Act clearly refers to something much 
more definite.” Matter of Representation of Employees of the Chicago, 
Aurora & Elgin R. Co., Etc., 1 NMB Craft or Class Determinations 282, 
284 (1943). “Further, ‘the right of selection of representatives by each 
craft or class is quite independent of any existing agreement. No limit is 
placed in the law upon the right of a craft or class to'select its representa- 
tive and that right cannot be limited or curtailed by any existing agree- 
ment.” Matter of Representation of Employees of the Oklahoma Railway 
Co., Ete., 1 NMB Craft or Class Determination 35, 39 (1939)... . - 
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by the NMB-will accomplish nothing fruitful and may result 
in devastating strikes by the BLE, the BLF&E, or both. We 
submit that such an abdication by the NMB of its duty to 
settle jurisdictional disputes when they arise, such as the 
dispute between the BLE and the BLF&E, was not and could 
not rationally have been intended by the Congress. It has 
no support in the language or legislative history of the Act, 
in prior decisions by the courts or, insofar as we have been 
able to discover, in prior decisions by the NMB. 


C. The NMB May Be Compelled to Perform Its Duty to 
Decide the Dispute between the two Unions. 


We do not understand either the NMB (Br., at 1-2, 45-47) 
or the BLF&E (Br., at 1-2, 50-53) to question in this Court 
the order by. Judge Sirica that the NMB determine the 
jurisdictional dispute between the BLE and the BLF&E, 
pursuant to the Section 2 Ninth applications filed by the 
BLE, if this Court agrees with Judge Sirica’s conclusion 
that the NMB has the duty under Section 2 Ninth to deter- 
mine that dispute. In any event, it is now clear that the 
courts do have the power to require the NMB to perform 
its duties under Section 2 Ninth. While that issue was re- 
served in the M.-K.-T. case (320 US., at 336, fn. 12), the 
Supreme Court decided that such power exists, in Rathvay 
Clerks v. Employees Assn., 380 U.S. 650, 661 (1965). This 
Court had previously reached a similar conclusion in Air 
Line Dispatchers Ass’n v. National Mediation Board, 89 
App. D.C. 24, 189 F. 2d 685 (1951). 

The NMB does contend (Br. 45-47) that the Court should 
give ‘‘great deference’? to the NMB’s ‘‘expertise.’? We 
believe that contention to be sufficiently answered by the 
following quotation from Labor Board v. Brown, 380 U.S. 
278, 291-292 (1965) : 

‘¢Courts should be ‘slow to overturn an administrative 
decision’ . . ., but they are not left ‘to sheer acceptance 
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of.the Board’s conclusions’. .... Reviewing courts are: 
not. obliged to stand aside. anit rubber-stamp their -af-: 
' firmance of administrative decisions that they. deem in-: 
-consistent with a statutory mandate or that frustrate : 
the congressional policy underlying a statute. Such 
réview is always properly within the judicial provimee, - 
and courts would abdicate their responsibility if they’ 
did not fully review such administrative decisions.. Of 
course due deference is to be rendered to-‘agency deter- ° 
minations of fact, so long as there is substantial evi-. 
dence to be found in the record as a whole. - But where, 
as here, the review is not of a question of fact, but ofa 
jadgment as to the proper balance to be struck between 
conflicting interests, ‘[t]he deference owed to an expert 
tribunal cannot be allowed to slip into a judicial inertia 
which results in the unauthorized assumption by an 
agency of major policy decisions ‘properly made by 
Congress.’ ”’ 


* Conclusion 


For the reasons stated above, the decision by the District 
Court should be affirmed. 
Respectfully submitted, 
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APPENDIX 
Railway Labor Act (44 Stat. 577, as amended, 45 U.S.C. 


§ 151 et seq.) 
DEFINITIONS 


Section 1. When used in this Act and for the pur- 
poses of this Act— 


Fifth. The term ‘‘employee’’ as used herein includes 
every person in the service of a carrier (subject to its 
continuing authority to supervise and direct the manner 
of rendition of his service) * * * 

Sixth. The term ‘‘representative’’ means any person 
or persons, labor union, organization, or corporation 
designated either by a carrier or group of carriers or 
by its or their employees, to act for it or them. 


GENERAL PURPOSES 


Section 2. The purposes of the Act are: (1) To 
avoid any interruption to commerce or to the operation 
of any carrier engaged therein; (2) to forbid any lim- 
itation upon freedom of association among employees 
or any denial, as a condition of employment or other- 
wise, of the right of employees to join a labor organiza- 
tion; (3) to provide for the complete independence of 
carriers and of employees in the matter of self-organi- 
zation; (4) to provide for the prompt and orderly 
settlement of all disputes concerning rates of pay, 
rules, or working conditions; (5) to provide for the 
prompt and orderly settlement of all disputes growing 
out of grievances or out of the interpretation or appli- 
cation of agreements covering rates of pay, rules, or 
working conditions. 


GeneraL Duties 


First. It shall be the duty of all carriers,.their off- 
cers, agents, and employees to exert every reasonable 


(6) 


effort to make and maintain agreements concerning 
rates of pay, rules, and working conditions, and to 
settle all disputes, whether arising out of the applica- 
tion of such agreements or otherwise, in order to avoid 
any interruption to commerce or to the operation of 
any carrier growing out of any dispute between the 
carrier and the employees thereof. 

Second. All disputes between a carrier or carriers 
_ and its or their employees shall be considered, and, if 
possible, decided, with all expedition, in conference 
between representatives designated and authorized so 
to confer, respectively, by the carrier or carriers and 
by the employees thereof interested in the dispute. 

Third. Representatives, for the purposes of this Act, 
shall be designated by the respective parties without 
interference, influence, or coercion by either party over 
the designation of representatives by the other; and 
neither party shall in any way interfere with, influence, 
or coerce the other in its choice of representatives. 
Representatives of employees for the purposes of this 
Act need not be persons in the employ of the carrier, 
and no carrier shall, by interference, influence, or co- 
ercion seek in any manner to prevent the designation 
by its employees as their representatives of those who 
or which are not employees of the carrier. 

‘Fourth. Employees shall have the right to organize 
and bargain collectively through representatives of 
their own choosing. The majority of any craft or class 
of employees shall have the right to determine who 
shall be the representative of the craft or class for the 
purposes of this Act. No carrier, its officers or agents, 
shall deny or in any way question the right of its em- 
ployees to join, organize, or assist in organizing the 
labor organization of their choice, and it shall be un- 
lawful for any carrier to interfere in any way with 
the organization of its employees, or to use the funds 
of the carrier in maintaining or assisting or contribut- 
ing to any labor organization, labor representative, or 
other agency of collective bargaining, or in performing 
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. amy work therefor, or to influence or coerce employees 


... im an effort to induce them to join or remain or not to 
‘..., Jom or remain members of any labor organization or 


to deduct from the wages of employees any dues; fees, 


bos assessments, or other contributions payable to:labor 


. organizations, or to collect or to assist in the collection 
of any such dues, fees, assessments, or other contribu- 
tions: Provided, That nothing in this Act shall be con- 
strued to prohibit a carrier from permitting an em- 
_ ployee, individually, or local representatives of em- 
. ployees: from :conferring with management during 
; working hours without loss of time, or to prohibit a 

carrier. from furnishing free transportation to its em- 


at ployees while engaged in the business of a labor organi- 


zation. 
Fifth. No carrier, its officers, or agents shall require 


a -any person seeking employment to sign any contract 


.or agreement promising to join or not to join a labor 
- organization; and if any such contract has been en- 
forced prior to the effective date of this Act, then such 


-.:'earrier shall notify the employees by an appropriate 
-», order that such contract has been discarded and is no 


longer binding on them in any way. 
* . Sixth. In case of a dispute between a carrier or car- 
riers and its or their employees, arising out of griev- 


- --anees or out of the interpretation or application of 


agreements concerning rates of pay, rules, or working 
_ conditions, it shall be the duty of the designated -repre- 
-- sentative or representatives of such carrier or carriers 
and of such employees, within ten days after the receipt 
of notice of a desire on the part of either party to con- 
fer in respect to such dispute, to specify a time and 


os place at which such conference shall be held: Provided, 


- (1) That the place so specified shall be situated upon 
the line of the carrier involved or as otherwise mutually 
-agreed upon; and (2) that the time so specified shall 
allow the designated conferees reasonable opportunity 
to reach such place of conference, but shall not exceed 
_ twenty days from the receipt of such notice: And pro- 
_ vided further, That nothing in this Act shall be con- 
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- strued to supersede the provisions of any agreement 
‘(as to conferences) then in effect between:the parties. 
Seventh. No carrier, its officers, or agents shall 
. change the rates of pay, rules, or working conditions 
' ofits employees, as a class as embodied in agreements 
except i in the manner prescribed in such agreements or 
in Section 6 of the Act. 

‘ Kighth. Every carrier shall notify its employees by 
printed notices in such form and posted at such times 
and places as shall be specified by the Mediation Board 
that all disputes between the carrier and its employees 
will be handled in accordance with the requirements of 
‘this: Act, and in such notices there ‘shall be ‘printed 
verbatim, in large type, the third, fourth, and fifth 
paragraphs of this section. The provisions of said 
: paragraphs are hereby made a part of the contract of 

-- employment between the carrier and each employee, 
and shall: be held binding upon the parties, regardless 
of any other express or implied cla between 
them. 

Ninth. If any dispute shall arise among a. carrier’s 
employees as to who are the representatives of such 
employees designated and authorized in ‘accordance 
with the requirements of this Act, it shall be the duty 
of the Mediation Board, upon request of either party 
to the dispute, to investigate such dispute and to certify 
to both parties, in writing, within thirty days after the 
receipt of the invocation of its services, the name or 
names of the individuals or organizations that have 
been designated and authorized to represent the em- 
ployees involved in the dispute, and certify the same 
to the carrier. Upon receipt of such certification the 
carrier shall treat-with the representative so certified 
as the representative of the craft or class for the pur- 
poses of this Act. In such an investigation, the Media- 
tion Board shall be authorized to take a secret ballot 
of the employees involved, or to utilize any other ap- 
' propriate method of ascertaining the names of their 
duly designated and authorized representatives in such 
. Moanner as shall insure the choice of representatives by 
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. the employees without interference, influence, or co- 
ercion exercised by the carrier. In the conduct of any 
election for the purposes herein indicated the Board 
shall designate who may participate in the election and 
establish the rules to govern the election, or may ap- 
- point a committee of three neutral persons who after 
hearing shall within ten days designate the employees 


- who may participate in the election. The Board shall 


have access to and have power to make copies of the 
_ books and records of the carriers to obtain and utilize 
such information as may be deemed necessary by it 
- to carry out the purposes and provisions of this para- 
graph. 

Tenth. The willful failure or refusal of any carrier, 
its officers, or agents to comply with the terms of the 
third, fourth, fifth, seventh, or eighth paragraph of this 
section shall be a misdemeanor, and upon conviction 
thereof the carrier, officer, or agent offending shall be 
subject to a fine of not less than $1,000 nor more than 
$20,000 or imprisonment for not more than six months, 
or both fine and imprisonment, for each offense, and 
each day during which such carrier, officer, or agent 
shall willfully fail or refuse to comply with the terms 
of the said paragraphs of this section shall constitute 
a separate offense. It shall be the duty of any district 
_ attorney of the United States to whom any duly desig- 
nated representative of a carrier’s employees may 
apply to institute in the proper court and to prosecute 
under the direction of the Attorney General of the 
United States, all necessary proceedings for the en- 
forcement of the provisions of this section, and for the 
punishment of all violations thereof and the costs and 
expenses of such prosecution shall be paid out of the 
appropriation for the expenses of the courts of the 
United States: Provided; That nothing in this Act shall 
be construed to require an individual employee to 
render labor or service without his consent, nor shall 
anything in this Act be construed to make the quitting 
of his labor by an individual employee an illegal act; 
nor shall any court issue any process to compel the 
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performance by an individual employee of such labor 
or service, without his consent. 


National Boarp oF ADJUSTMENT; GRIEVANCES; 
INTERPRETATION AGREEMENTS 


Secrion 3. First. There is hereby established, a 
Board to be known as the ‘‘National Railroad Adjust- 
ment Board’’, the members of which shall be selected 
within thirty days after approval of this Act, and it is 
hereby provided— 


(i) The disputes between an employee or group of 
employees and a carrier or carriers growing out of 
grievances or out of the interpretation or application 
of agreements concerning rates of pay, rules, or work- 
ing conditions, including cases pending and unadjusted 
on the date of approval of this Act, shall be handled 
in the usual manner up to and including the chief oper- 
ating officer of the carrier designated to handle such 
disputes; but, failing to reach an adjustment in this 
manner, the disputes may be referred by petition of 
the parties or by either party to the appropriate divi- 
sion of the Adjustment Board with a full statement of 
the facts and all supporting data bearing upon the 
disputes. 


Sd e * e e 


Functions or Mepration Boarp 


Section 5. First. The parties, or either party, to a 
dispute between an employee or group of employees 
and a carrier may invoke the services of the Mediation 
Board in any of the following cases: 


(a) A dispute concerning changes in rates of pay, 
rules, or working conditions not adjusted by the parties 
in conference. 


80 


(b) Any other dispute not referable to the National 
Railroad Adjustment Board and not adjusted in con- 
ference between the parties or where conferences are 
refused. 


The Mediation Board may proffer its services in case 
any labor emergency is found by it to exist at any time. 

In either event the said Board shall promptly put 
itself in communication with the parties to such contro- 
versy, and shall use its best efforts, by mediation, to 
bring them to agreement. If such efforts to bring about 
an amicable settlement through mediation shall be un- 
successful, the said Board shall at once endeavor as its 
final required action (except as provided in paragraph 
third of this section and in Section 10 of this Act) to 
induce the parties to submit their controversy to arbi- 
tration, in accordance with the provisions of this Act. 

If arbitration at the request of the Board shall be 
refused by one or both parties, the Board shall at once 
notify both parties in writing that its mediatory efforts 
have failed and for thirty days thereafter, unless in 
the intervening period the parties agree to arbitration, 
or an emergency board shall be created under Section 
10 of this Act, no change shall be made in the rates of 
pay, rules, or working conditions or established prac- 
tices in effect prior to the time the dispute arose. 


Section 6. Carriers and representatives of the em- 
ployees shall give at least thirty days’ written notice of 
an intended change in agreements affecting rates of pay, 
rules, or working conditions, and the time and place for 
the beginning of conference between the representatives 
of the parties interested in such intended changes shall 
be agreed upon within ten days after the receipt of said 
notice, and said time shall be within the thirty days pro- 
vided in the notice. In every case where such notice 
of intended change has been given, or conferences are 
being held with reference thereto, or the services of the 
Mediation Board have been requested by either party, 
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or said Board has proffered its services, rates of pay, 
rules, or working conditions shall not be altered by the 
carrier until the controversy has been finally acted upon 
as required by Section 5 of this Act, by the Mediation 
Board, unless a period of ten days has elapsed after 
termination of conferences without request for or 
proffer of the services of the Mediation Board. 


Emercency Boarp 


Section 10. If a dispute between a carrier and its 
employees be not adjusted under the foregoing pro- 
visions of this Act and should, in the judgment of the 
Mediation Board, threaten substantially to interrupt 
interstate commerce to a degree such as to deprive any 
section of the country of essential transportation serv- 
ice, the Mediation Board shall notify the President, who 
may thereupon, in his discretion, create a board to in- 
vestigate and report respecting such dispute. Such 
board shall be composed of such number of persons as 
to the President may seem desirable: Provided, how- 
ever, That no member appointed shall be pecuniarily or 
otherwise interested in any organization of employees 
or any carrier. The compensation of the members of 
any such board shall be fixed by the President. Such 
board shall be created separately in each instance and 
it shall investigate promptly the facts as to the dispute 
and make a report thereon to the President within thirty 
days from the date of its creation. 

There is hereby authorized to be appropriated such 
sums as may be necessary for the expenses of such 
board, including the compensation and the necessary 
traveling expenses and expenses actually incurred for 
subsistence, of the members of the board. All expendi- 
tures of the board shall be allowed and paid on the 
presentation of itemized vouchers therefor approved 
by the chairman. 

After the creation of such board and for thirty days 
after such board has made its report to the President, 
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no change, except by agreement, shall be made by the 


parties to the controversy in the conditions out of which 
the dispute arose. 
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Brotherhood of Locomotive Engineers 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 22,050 


BROTHERHOOD OF LOCOMOTIVE FIREMEN AND ENGINEMEN, 


Appellant, 


Vv. 


BROTHERHOOD OF LOCOMOTIVE ENGINEERS, ET AL., 


Appellees. 
NO. 22,185 
NATIONAL MEDIATION BOARD, 
Appellant, 


Vv. 


BROTHERHOOD OF LOCOMOTIVE ENGINEERS, ET AL., 


Appellees. 


PETITION BY APPELLEE BROTHERHOOD OF LOCOMOTIVE 
ENGINEERS FOR REHEARING 


Appellee Brotherhood of Locomotive Engineers, under and pursuant to Rule 
40 (a) of the Federal Rules of Appellate Procedure, respectfully petitions this 
Court for rehearing of its opinion filed on March 14, 1969, which reverses the 


judgment and sets aside the orders of the United States District Court for the 
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District of Columbia in the above styled matters. The ground relied wpon by 
appellee is that this Court has overlooked or misapprehended certain points 
of law and fact applicable thereto and,as a result,the opinion ct unlit: re- 
quire clarification as to circumstances of substantial and controlling import- 


ance and effect. 
STATEMENT IN SUPPORT OF PETITION 


As BLE reads the decision of this Court as embodied in the principal 
opinion, the basic decree issued by the District Court herein is wipieaa be- 
cause (1) it improperly relieved the carriers of their duty to bargain over the 
Firemen's notices relative to apprentice locomotive engineers and (2) it in- 
properly ordered the Mediation Board to determine the bargaining representative 
for apprentice engineers since the Board lacks jurisdiction under yashties 2s 
Ninth of the Railway Labor Act to make that determination. Further, the decision 


would set aside the District Court's order enjoining the Firemen from engaging in 


a threatened strike on the Great Northern as being in violation of the basic de- 
cree entered by the lower court. Although the two concurring judges agree that 
the Mediation Board lacks jurisdiction under the Act to resolve the Liarickeis a 
perusal of the concurring opinion fails to establish absolute bargainability on 
the Firemen's apprentice engineer notices in their entirety. And, as we view the 


latter opinion, there is no indication that the injunction against the Firemen's 


threatened strike could not be sustained on other grounds. However, contrary to 


our reading of the expressions of the majority of the Court, the mandate in the 
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principal opinion fails to provide for remand to the District Court to determine 
those provisions in the Firemen's notices that are bargainable and for adequate 
instructions to the District Court pertaining to the appropriateness of injunctive 
relief in the Great Northern situation upon an adequate showing of other legal 
grounds in support thereof. In view of the apparent inconsistencies between the 
two opinions, it is suggested that the decision and mandate should be reheard and 
clarified in the above respects. 

At the outset, it should be noted that the basis of the principal opinion 
stems from the belief that the Firemen's organization and its craft were severely 
dealt with by the carriers in the matter involving Arbitration Award 282; that, 
therefore, the Firemen have an interest in job security or economic protection 
for firemen; and that, for this reason, Firemen's Notice No. 3, the apprentice 
engineer notice,is fully bargainable. In effect, the principal opinion feels 
justified in permitting the Firemen to bargain on the length of training and 
seniority for engineers, matters normally considered as solely relating to the 
engineers’ craft. By adopting this approach, it would appear that the principal 
opinion perceived the actual controversy as between the carriers and the Firemen 
over fireman manning, when in fact the adversaries here are the Engineers and 
Firemen as to representation rights, or craft delineation, from which flows the 
bargaining rights for apprentice engineers. It would seem to BLE that collective 
bargaining rights arise from representation rights and not the converse as the 


principal opinion indicates. But by doing so the principal opinion is very chari- 


table in regard to the sphere of bargaining authority for the Firemen. On the othey 


| 
| 
| 
| 
| 
| 
! 
die | | 
, ' hand, the principal opinion becomes quite chary as to the Engineers' — 
| authority or representation rights for its craft. | 
In short, the principal opinion views permitting Firemen to bebeain on 
J ' the subject of apprentice engineers not to derogate from the Engineers" status 
ae tte certified representative of locomotive engineers because Firemen have an 
interest in the promotional rights of firemen into the craft of engineers. As- 
. ' suming this interest exists, the principal opinion errs in correlating two dis- 


| 
tinct and separate subjects (promotion rights and apprentice engineers), one bar- 


gainable and the other not by BLF&E, and then improperly assumes that Firemen can 


| 
: i negotiate on subjects within the sole purview of the Engineers as craft repre- 


| 
sentative, such as engineers' seniority, tenure and ranking of engineers, and 


regulation of assignments in the engineers’ craft. If, as the principal opinion 
i intimates, Firemen may bargain on such subjects in the context of its apprentice 
| 


; | 
engineer notices, BLE's status of craft representative for engineers is derogated. 


| 
As we see it, the Firemen's jurisdiction is limited to the threshold of entry into 
the Engineers’ craft. To that extent, at least, BLE does have a section 2, Ninth 
certification which is not dependent upon further Mediation Board action and which 


cannot be infringed. And paraphrasing the Fifth Circuit, BLE is the exclusive bar- 


gaining agent covering engineers' work and represents all who do that work whether 
i members of BLF&E and whether normally working in the craft of firemen; and to the 

extent BLF&E would be permitted to confer, negotiate and bargain with the carriers 

to assure continuation of such work or any other supposed fair share of it, BLE 


would not be the exclusive bargaining representative for all in its craft. Order 


of Ry. Conductors & Brakemen v. Switchmen's Union, 269 F. 2a 726 (5th Cir. 1959); 


| 
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cert. denied, 361 U. S. 899 (1959). 

The expressions contained in the principal opinion on the above point 
are also based on several incorrect findings. First, the BLE'’s apprentice 
agreements do not infringe on the promotional rights of existing firemen into 
the Engineers’ craft. For example, as shown by the attached appendix which is 
a part of the BLE-L&N apprentice agreement, provision has been made to permit 
firemen when properly promotable to assume their relative position in the craft 
of locomotive engineers. ‘In short, a seniority date as engineer has been re- 
served for each present fireman so that he will not be run around as an engineer. 
On the other hand, an apprentice upon receiving seniority as an engineer will 
never have seniority ranking in the craft of firemen above any present firemen. 
The only reason he gets a fireman's date is a result of the Firemen's Schedule 
Agreement, not any doing of the Engineers. And under our view of the law ex- 
pressed above,the Firemen could remove that provision at any time it desires. 

Second, the principal opinion cites the Chicago Joint Agreement, abrogated 
over forty years ago, and certain promotional rules in BLF&E's schedule agreement 
with the St. Louis Southwestern as indicative of the Firemen's interest in appren- 
tice engineers. However, there was a failure to refer to other provisions in 
that agreement providing that where firemen are required to fire three years, as 
they are, one engineer may be hired to every fireman promoted. Thus, under the 
narrowest construction of these provisions, at least one-half of the carriers’ 
needs for engineers may be achieved by direct hiring into the craft of engineers 


through BLE's apprentice program. 


-6- 
Third, the principal opinion assumes that the Firemen merely wanted to 
concurrently bargain on the subject of apprentice engineers. The L&N suit 


belies this position because there BLF&E moved to set aside BLE's agreement as 
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null and void under the theory that BLF&E had the exclusive bargaining rights 
over apprentices and other matters relating to the craft of ate tinend: 
In addition, the principal opinion points to the 1960 joint proposal of 
BLE and BLF&E to the Presidential Railroad Commission as indicative of the Fire- 
men's interest. It is difficult to ascertain the basis on which thet proposal 
establishes bargaining or representation rights for the apprentices in BLF&E. 
Contrary to the statement in the principal opinion, however, a review of the pro- 
posal shows that during the first three years of the program, "the tteinees were 
to be known as ‘locomotive helpers' (another name for firemen) ," and within the 
craft of firemen. During the fourth year, they were to be apprentice engineers 
and within the engineers’ craft (JA 141). Instead of bolstering thé Firemen's 
position, the theory of that proposal supports the claim of the Engineers' as to 
craft delineation. | 
On the other hand, the concurring opinion appears to have ovhemunatens 
rejected the theory of the principal opinion on all three of the ee bases. 
On this specific point, the concurring opinion initially states thet the obvious 
legislative intent of Arbitration Award 282 has not lost its vitality. In other 
words, it would not appear that the concurring opinion would permit BLF&E through 


its notices on apprentice engineers to engage in its fight against ultimate craft 


extinction by transgressing the existing craft lines of engineers and at the ex- 
| 

pense of BLE. See Southern Pacific Co. v. Switchmen's Union, 356 F.; 2d 332 (9th 

Cir. 1966). As a result, the concurring opinion limits the bargainable interest 


"of the Firemen solely to the effect and not the internal structure of the 


On See 


apprentice programs" and finds the primary interest of Firemen "to ensure 

that their promotional rights are not impaired by having graduate apprentices 
supersede existing firemen in their quest to become engineers." Thus, unlike 
the principal opinion, the concurring opinion indicates that the Firemen's bar- 
gainable interest in apprentice engineers is limited to the "effect" on the 
firemen's craft, and it follows that the Firemen's notices are not entirely bar- 
gainable. Nevertheless,’ the concurring opinion finds that the Court is "not 
called upon now to define [the] scope” of the Firemen's bargainable interest. 

In light of the above discussion, it is clearly indicated that the follow- 
ing two factors raised by the principal opinion need to be clarified and more 
desirably should be reheard: 

1) If, as we read the opinion of the two concurring members of the Court, 
the bargainable interest of the Firemen is solely limited to the effect of the 
BLE apprentice programs on the promotional rights of existing firemen, should 
not the Court remand to the District Court to consider the extent of the bargain- 
ability of the Firemen's outstanding notices? 

2) If BLE may validly enter into apprentice engineer agreements, as the 
Court appears to hold, should not the vacation of the preliminary injunction 
issued by the District Court against the Firemen's threatened strike on the Great 
Northern be without prejudice to injunctive relief on other grounds, such as, 
but not limited to, an alleged strike for the purpose of preventing the effectua- 
tion of BLE's valid agreement as to which BLF&E has a remedy under section 3 of 
the Act to determine whether said agreement improperly denies firemen of their 
promotional rights into the craft of engineers under the interpretation and appli- 


cation of the respective bargaining agreements. 
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As to the first point, the majority of the Court seems to have merely 
rejected the ruling of the District Court that BLF&E's notices were non-bar- 
gainable unless and until BLF&E was determined by the Mediation Board to be 


the authorized representative of apprentice engineers. While not defining the 


scope of the Firemen's "bargainable interest", the two concurring judges es- 
tablish that the Firemen's bargainable interest is solely confined +9 the effect 
of the apprentice programs on the promotional rights of firemen Sate ihe craft of 
engineers and not to the internal structure of an apprentice engineer training 
program or to matters within the bargainable interest of BLE. However, BLF&E's 
notices were directed to the "internal structure” of the apprentice engineer 
training program and, in fact, to matters within the ecieavs bargaining domain 
of the Engineers. In sum, the outstanding notices of the BLF&E set up the qualifi- 
cations and methods of selection for apprentice engineers, the term and training 
of apprentice engineers, and an administrative committee on which BLFE, and not 
BLE, would be represented. Of even greater import to BLE, all engineers would be 
required to come from the BLF&E apprentice engineers program, the firemen would 
regulate assignments into and within the craft of engineers, and the; firemen would 
determine and assign the seniority and ranking of apprentices in the; craft of loco- 
motive engineers. 

As the principal opinion succinctly points out, questions of bargainability 
are to be decided by the courts. (Opin. p. 9, n. 16). See also Southern Pacific 
Co. v. Switchmen's Union, supra; Order of Ry. Conductors & Brakemen| v. Switchmen's 
Union, supra. 


¢ 


-~9- 

Although the District Court found the notices to be non-bargainable in 
their entirety until the Mediation Board made a determination, BLE's complaint 
alleged that the Firemen'’s notices were non-bargainable to the extent that they 
required the carriers to bargain with BLF&E, and not BLE, as to those matters 
exclusively within the craft of engineers (JA. 7-9; 13-14) and requested that 
the lower court declare said notices to be invalid and of no legal force and 
effect and to enjoin BLF&E and the carriers from bargaining on those subjects 
therein within the craft jurisdiction of BLE (JA. 15). In addition, the carriers 
in their cross-claim asked the court to adjudge and declare the extent of bargain- 
ability of the subject matter contained in the involved notices (JA. 49). 

Under these circumstances, it is submitted to the Court that the mandate 
should be clarified and that the case should be remanded to the District Court for 
Finite consideration of the bargainability issue in light of this Court's opinions 
and the pleadings herein. 

As to the second point, there appears to be little doubt in either the prin- 
cipal or concurring opinions about the right of the BLE to bargain and agree with 
the Great Northern as to the terms and conditions of work for apprentices in the 
craft of locomotive engineers. Further, the indication in the concurring opinion 
that BLF&E's bargainable interest is limited to the effect and not the internal 
structure of the apprentice engineer programs establishes the right of BLE to bar- 
gain and agree with the Great Northern as to "the internal structure of the appren- 
tice programs." As previously noted, the BLE's apprentice agreements on the L&N 
and the Great Northern do not affect the rights of firemen to promotion to engineer 
nor their assignments within the craft of locomotive firemen. All these agreements 
did were to establish a supplemental means to satisfy the need for engineers and to 


establish the apprentices’ seniority and other conditions of employment in the craft 
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of locomotive engineers. It is, therefore, unquestionably clear from the 
rationale of the decision that Great Northern's apprentice agreement with 
BLE is valid. If, as the facts indicate, BLF&E's threatened strike on the 
Great Northern was for an illegal purpose, i.e., to cause the carrier to 
abrogate its valid agreement with BLE, that threatened strike would be il- 
legal and could be enjoined. Additionally, as the principal opinion points 
up in regard to BLE, there may be a remedy to resolve that dispute under sec- 
tion 3 of the Act (Opin. p. 9, n.15). If this is true in regard to BLE, this 


remedy would also be available to BLF&E and the latter should also be’ required 


to follow that course. See Transportation-Communication Employees Uniion v. 


Union Pacific Co., 385 U. S. 157 (1966); Slocum v. Delaware, L & W R.|Co., 339 


U. S. 239 (1950); Order of Ry. Conductors v. Pitney, 326 U. S. 561 (1946). 
It appears merely that the lower court granted the involved injunctive 
relief on the grounds of its basic decree and, therefore, was in error. As 
shown, nevertheless, BLF&E's self-help measures can be enjoined on, at least, 
either of the two mentioned grounds. It has not exhausted the procedures of 
the Act with respect to the handling of its apprentice notices under ‘the major 
disputes provisions of the Act. Brotherhood of Locomotive Engineers v. Balti- 
more and Ohio R. Co., 372 U. S. 284, 290-291 (1963); Elgin, J. & E. R. Co. v. 
Burley, 325 U. S. 711, 722-728 (1945). Or it can be enjoined from engaging in 
self-help procedures as to BLE's agreement for in that respect it is required 


to follow the "minor" disputes provisions of the Act. Brotherhood of Railroad 


Trainmen v. Chicago River & R. R. Co., 353 U. S. 30 (1956). | 


ee 


The reasoning contained in the Court's decision does not indicate 
otherwise than that the injunctive relief in regard to the Great Northern 
situation could not be enforced on the basis submitted by the lower court. 

If, contrary to this belief, the court did intend to foreclose the issuance 

of injunctive relief on other grounds, it places BLE - and also the Great 
Northern as we see it - in an untenable position. On the one hand, though 
BLE's agreement would be valid, it would be of no value as a practical matter. 
On the other hand, as the principal opinion sees it, the Firemen may bargain 
and enter into valid agreements with the carriers on the subject of apprentices, 
and BLE's, remedy, that opinion suggests, is limited to the minor disputes pro- 
visions contained in section 3 of the Act. If the court did intend to draw a 
distinction between the treatment afforded the two unions, it is believed that 


the matter should be reheard. 
CONCLUS ION 


For the above reasons, BLE respectfully requests the Court to grant the 
instant petition for rehearing. In the alternative, BLE submits that this Court 
should clarify the mandate so as (1) to remand the case for further considera- 
tion of the bargainability issue by the District Court in light of this Court's 


opinions and (2) to permit the issuance of injunctive relief against any strike 
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threatened by the BLF&E to prevent the Great Northern from complying with 


its contractual obligations and duties with BLE on grounds other than en- 


forcement of the basic decree vacated by this Court. 


Respectfully submitted, 


HAROLD A. ROSS 

RICHARD H. KRAUSHAAR 

ROSS & KRAUSHAAR 
730 Standard Building 
Cleveland, Ohio 44113 


BARCLAY D. McMILLEN 


400 First Street, N. W.! 


Washington, D. C. 


| 
Attorneys for Appellee 
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Brotherhood of Locomotive Engineers 


AGREEMENT BETWEEN THE 
LOUISVILLE AND NASHVILLE RATLROAD COMPANY 
AND ITS ENGINEERS REPRESENTED BY THE 
BROTHERHOOD OF LOCOMOTIVS ENGINEERS 


As a result of Civil Action No. 513, the L. & N. Railroad has 
been restrained from offering certain firemen opportunity to qualify and/or to 
accept promotion to the rank of locomotive engineer in the order of their employ- 
ment as firemen on the Louisville Division, Main Stem First Seniority District. 
In order to protect the seniority of these employes on the engineers! roster, it 
is agreed: 


The below named firemen will, after having been afforded an op- 
portunity to qualify as engineer in accordance with the February 22, 191 agree- 
ment, and having met the qualifying requirements, and having met the conditions 
prescribed in the order of October l, 1965, be placed on the engineers’ seniority 
roster (Main Stem lst) in the same relative order as had they been placed on 
that roster on September 15, 1966. 


E. A. Johnson W. E, Davenport 
T. D. Wilson J. G. Calhoun 
R. D. Boaz E. A. Heckel 
R. L. Livers T. T. Holsinger 
A, M. Holden D. L. Cooksey 
J. A. Ohnimus Le. EB. Crowe 

BD. L. Shallers W. A. Pierce 

T. A. Latimer R. M. Muirheid 
R. 5. Watson L. Daniels 
B. A. Turner Je G Starrett 
Je P. Jones Re Skaggs 
R. N. Cotton B. Nw Miller 


This Agreement shall remain in effect until all the above-named 
firemen have had an opportunity to establish a date of seniority as engineer in 
accordance with the provisions of the Engineers! General Agreement and the above 
referred to injunction, after which the provisions of Article 26, Hiring and 
Promoting Rule, will apply. 


Signed at Louisville, Kentucky, this 20th day of September, 1966 


FOR THE EMPLOYES CONCERNED: © FOR THE LOUISVILLE AND NASHVILLE 
RAILROAD: 
/ ee eae ge 
LYE BAY WW F ILC 
General Chairman, ;B. Of Le Be Director of Personnel 
He 
FR 
AP ia 2 ) ¢ ; 
: P 
Veo f G Lona’ 
sgt. Gran e er 
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' of March, 1969: Joseph L. Rauh, Jr., Rauh & Silard, 1001 Connecticut Ave., 


N.W., Washington, D. C., and Isaac N. Groner, Cole & Groner, 1730 K Street, 


N.W., Washington, D. C., attorneys for the Appellant Brotherhood of Loco- 


' Washington, D. C. 20530, attorney for Appellant NMB; and Francis M. Shea, 


Esq., Shea & Gardner, 734 Fifteenth Street, N. W., Washington, D. C. 20005, 


attorney for Appellee Carriers. 
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PETITION By RATLROAD APPELLEES FOR CLARIFICATION OR REHEARING | 


We do not propose in this Petition to repeat arguments we have already made. 


We request only that the Court clarify its mandate and, if deemed to be necessary or 
; ~ 

desirable, grant a rehearing for that purpose, so as to reflect unmistakeably what 
we understand to be the limits of the Court's March 14, 1969 decision sabe following 

iY : : 
matters: | 

(1) With respect to the bargainability of the apprentice notices served by 

the BLF&E, the mandate as stated in the principal opinion, unless clarified, may be 
construed to foreclose the District Court on remand from considering issues going to 
the bargainability of the BLF&E's Section 6 potas which the concurring] majority 


of the Court would leave open for further consideration, 

(2) With respect to the direction that the preliminary dajenetien issued 
by the District Court against the threatened strike of the Great Northern 
be vacated along with the basic decree which it enforced, we suggest that the Court 
should make entirely clear that such action is without prejudice to an in junction of 
the threatened strike on other grounds (including grounds made available by this 


Court's decision). 


1/ In the interest of accuracy, we believe that we also should call the Court's 
attention to certain mistakes (as we understand the record) in the factual narration 
contained in the principal opinion. We do not regard those mistakes (if that is 
what they are) to be so material as to lead to a different result, if corrected, and 
thus do not urge them as grounds for a rehearing. (1) On page 4 of the Slip opinion, 
it is stated that: "When the carriers did not reply to the Firemen's Section 6 
notice, the Firemen sought the mediatory services of the National Mediation Board... 
In fact, the carriers did reply to the effect that in their view the notices were not 
bargainable (JA 233). (2) With regard to the first full paragraph on page 5 of the 
slip opinion, the BLF&E's suit against the L&N was brought in the Western--not the 
Eastern--District of Kentucky, and we do not understand the Sixth Circuit to have 
included in its decision the reservation "(if indeed it could be decided in any 
official forum)," Also, we do not understand the Firemen in that case to have 
"objected to the L&N entering into an agreement with the Engineers before it 

bargained with the Firemen concerning their similar proposal." Rather, the BLF&E there 


ne ee 


iG 
Part II of the principal opinion considers the ruling by Judge Sirica that 
the carriers are not required to bargain over the BLF&E's Section 6 notices pro- 
‘posing an apprentice training program unless and until the NMB determines, in 
a Section 2 Ninth proceedings, that the BLF&E is the authorized representative of 
the apprentices. At the conclusion of Part II (Slip Op., at 12-13), the statement 


is made that: 

"Therefore, we conclude that the Firemen's Section 6 notice 
concerning engineer apprenticeship programs, served on appellee 
carriers during 1965, was bargainable under the Railway Labor Act. 
The National Mediation Board's scheduling of mediation over the 
notice was proper under Section 5 of the Act. The District Court's 
order relieving the carriers of their duty to bargain over the notice 

- must be set aside.” 


Considering the principal opinion alone, we would understand that statement 
to express the mandate of the Court insofar as the bargainability issue is concerned. 
But in view of the concurring opinion, it seems clear to us that a majority of the 
Court did not intend to go so far as to hold that the BLF&E's Section 6 notices are 
bargainable. Rather, as we understand, the Court simply rejected the basis of the 
lower Court's holding respecting bargainability, leaving open for further considera- 
tion on remand of other matters pertinent to the bargainability issue. Thus, the 
coneurring opinion states (Slip Op., at 18-19): | 


"The broad claims of the Firemen concerning the historical 
connection between their craft and the training of railroad 
engineers deserves some comment. The Firemen were indeed the 


(Cont'd) contended that the L&N could not validly agree at all with the BLE about an 
apprentice engineer program. See JA 197-198, 250-251, and Appendices 23 and 24 to 
the Affidavit of C. J. Coughlin (copies of the complaint filed by the BLF&E and of the 
findings made by the Western District of Kentucky [neither of which mention the 
Section 6 notice served by the BLF&E]--which are in the record here but not printed 
in the Joint Appendix). (3) In footnote 6 on page 5 of the slip opinion, it is 
indicated that only the L&N and the Southern Pacific applied to the NMB for its 
mediatory services with respect to the dispute between the two unions, The application 
(JA 202-207) devotes 3 1/2 printed pages (JA 204-207) to a listing of the carriers 

on whose behalf that application was filed, comprising all of the carriers served by 

. the BLF&E with its apprentice notices, 
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source of most of those who became railroad engineers, but they | 
were the 'pupils,' not the teachers; the engineers trained and 
taught the firemen so that they could qualify for engineer jobs 
when available. To what extent this gives the Firemen a : 
*bargainable interest' in the apprenticeship training program of | 
the Carriers is not clear, but we are not called upon now to | 
define its scope. 


"Moreover, if anything is clear from the history which | 
preceded Board 282 it is that due to gradual technological changes 
the traditional functions of the Firemen had become largely 
obsolete, but the carriers, shippers and the public were not 
relieved of the burden of unneeded employees. To remedy this | 
problem Congress created Board 282; after lengthy hearings the | 
Board permitted the carriers to extinguish up to ninety percent 
of the Firemen's jobs. Although the 282 Award has, by its terms, 
expired, this Court has recognized that its obvious legislative | 
intent has not thereby lost its vitality. The primary interest | 
of the Firemen at this juncture is to ensure that their promotional 
rights are not impaired by having graduate apprentices supersede | 
existing firemen in their quest to become engineers, History and 


logic, then, may well point toward confining the 'bargainable | 
interest' of the Firemen solely to the effect and not the internal 
structure of the apprentice programs; this is not to say that both 
of the contending Unions may not have some contribution to make | 
within the framework of their experience." (Emphasis added, except 


that the word "effect" in the last sentence is emphasized in the; 
original, ) 


As we understand this statement by the two concurring menbers of! the Court 
and particularly the passages we have emphasized therein, a majority of the Court 
does not deem a definition of the "scope" of the "bargainable interest" of the 
BLF&E in an apprentice training program to be necessary at this time, but suggest 


that that "pargainable interest" "may well be" confined "solely to the effect and not 
the internal structure of the apprentice programs . ..." Clearly, the| concurring 


| 
majority has not determined that the Section 6 notices served by the BLF&E are within 


the "bargainable interest" of the BLF&E so as to be bargainable under the Railway Labor 
Act. We respectfully urge, therefore, that the Court's mandate should hee the case 
to the District Court for further proceedings directed toward a determination of the 
BLF&Z&E's bargainable interest in the apprentice engineer program it has proposed and, in 
the light of that determination, to rule upon the bargainability of its Section 6 notice. 


The mandate should not, as it now appears to do (p. 2, supra), direct the District 


. 
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Court that that Section 6 notice "was bargainable under the Railway Labor Act" and 
that the "National Mediation Board's scheduling of mediation over the notice was 
proper under Section 5 of the Act," 

Such.a clarification of the Court's mandate is quite important, as a Section 6 
—— that goes ‘beyond the "bargainable interest" of the union (or carrier) serving 
the notice is non-bargainable and the recipient of the notice cannot be required to 
bargain over that notice (although a new notice within the scope of the union's 
bargainable interest would, of course, be Saree eee Brotherhood of Railroad 
Trainmen v. Akron & B,B, R, Co,, 128 U.S. App. D.C. 59, 385 F.2d 581, 599-604 (1967); 
Southern Pacific Co, v. Switchmen's Union of North America, 356 F.2d 332 (9th Cid... 


1965); Order of Railway Cond, |& Brake, v. Switchmen's Union, 269 F.2d 726, 730-73, 


(5th Cir., 1959); Chicago & North Western Ry. Co, v. Order of Rail, Tel,, 264 F.2d 
254, 258-260 (7th Cir., 1969); rev'd on other grounds, 362 U.S. 330 (1960); 


Brotherhood of Rail, Train, v. New York Central R. Co,, 246 F.2d 114 (6th Cir., 


1957); cf., Fibreboard Corp. v. Labor Board, 379 U.S, 203, 209-210 (1964); Labor 


Board v. Borg-Warner Corp,, 356 U.S. 342, 348-349 (1958). 

Assuming that the District Court should find, as a majority of this Court 
suggest may well be done, that the bargainable interest of the BLF&E is limited 
to the effect of an apprentice engineer program--to insure that the promotional rights 
of the existing firemen are not impaired by having graduate apprentices supersede them 
in their quest to become locomotive engineers--and does not extend to the "internal 
structure of the apprentice programs," there would be little doubt that the 
Section 6 notices served by the BLF&E are non-bargainable. Those Section 6 notices 
plainly are directed to "the internal structure" of an apprentice engineer training 


program. Among other things, they specify (JA 55-69) the qualifications required 


2/ In the language of the statute (45 U.S.C. §156), the bargainable interest of a 
union is confined to the "rates of pay, rules, or working conditions" of the employees 
represented by the union, 


Be | 


for applicants and the manner in which they are to be selected, the term of the 

apprentice program, the general nature of the training to be provided, and the 

establishment of a joint committee (comprised of representatives of the garriers 

and the BLF&E, to the exclusion of the BLE) to administer the training ete 

All newly hired engine service employees would be required to undergo the apprentice 

training program, and successful graduates would be qualified and given seniority 

as locomotive engineers. | 
! An ultimate determination that the bargainable interest of the BLIGE (as 

the representative of the craft of firemen) in apprentice engineer training programs 

is limited to the extent suggested by the concurring opinion and that, consequently, 

its 1965 Section 6 notices are non-bargainable would not, of course, prevent the 

BLF&E from serving new Section 6 notices limited to the "effect" of the Eerie 

program upon existing firemen and proposing "to ensure that their promotional rights 

are not impaired by having graduate apprentices supersede existing pirenen in their 

quest to become engineers." We note that the two apprentice engineer programs thus 

far established--those established by the L&N and the Great Northern in eee with 

the BLE--do not impair the promotional rights of the existing firemen and simply 

provide a supplemental source of locomotive engineers in circumstances wiere an adequate 

supply of firemen qualified for promotion is not available, | 

A determination that the present bargainable interest of the BLFRE in apprentice 

engineer training programs, as representative of the craft of firemen, is limited to 

the effect of such programs upon the promotional rights of existing firemen also would 

not preclude the BLF&E from vying for the allegiance of apprentice engineers actually 


employed under existing or future apprentice programs. If the BLF&E should be chosen 


by the apprentices to be their representative, either in a Section 2 Ninth proceeding 


or in some other appropriate manner, the BLF&E would then be entitled td require 


j 
! 
i 
| 
| 
| 
\ 
| 
| 
| 
| 
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the carriers to bargain about the "rates of pay, rules, and working conditions" of 
the apprentices themselves and thus about the "internal structure of the apprentice 
programs." 

This brings us to a brief comment about the reasoning of the principal 
opinion--reasoning which. apparently is not necessarily endorsed by the two con- 
curring members of the Court as they concurred only "in the result reached" and 
made the statements quoted above (among others) "to clarify the basis upon which" 
they relied (Slip Op., at 17). 

The keystone of Part II of the principal opinion, as we understand it, is the 
following statement (Slip Op., at 8-9): 


"Here the facts are very different [from those in Virginian 
Railway]. The Mediation Board has not certified which union is 
the true representative of ‘apprentice locomotive engineers.' As 
we discuss more fully below, it was quite correct in refusing to 
make such a certification. Thus, in bargaining with the Firemen over 
the terms of the apprentice engineer program, the carriers would 
not have derogated from the Engineers' status as certified 
representative of locomotive engineers, unless in some way such 
bargaining violated the carriers' collective agreement with the 
Engineers. But if this latter were the case, the Engineers’ 
proper remedy lay not in the courts or before-the Mediation Board, 
but rather in a proceeding under Section 3 of the Act before the 
Notional Reilroad Adjustment Board. In short, no representative has 
been certified for ‘apprentice engineers.' In such a situation, any 
union for whom future apprentices were 'fairly claimable' as part 
of that union's craft or class could legitimately bargain with the 
carriers about the terms and conditions under which such future 
engineers would work,” | 


In short, until some union is certified by the NMB as the representative of the — 
apprentices (which may never'occur if the holding of this Court concerning the duty 

of the NMB under Section 2 Ninth stands), any union which can make a substantial 
argument that the apprentices should be included in its craft so that they are "fairly 


claimable" may require the carriers to "bargain about the terms and conditions under 
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which such future engineers would work," The principal opinion then goes on to 

demonstrate that the BLF&E (as well as the BLE) is in that position. | 
7 That reasoning, if adopted by a majority of the Court, would justity a 

mandate to the effect that the BLF&E's 1965 Section 6 notices are pargainable and 

| that the NMB, therefore, could schedule those notices for mediation. But as we 

have noted, a majority of the Court apparently concurred for a different! reason 

which does not, we believe, support such a mandate, If that is so, there is no 

need to demonstrate what we believe to be the errors in the reasoning of) the 

principal opinion and for the most part our grounds for that belief should be readily 

apparent from the briefs and arguments. We do want to call attention, however, to 

an argument made in the Supplemental Brief we filed in connection with the further 

argument ordered by the Court. That argument seems to us to demonstrate! that the 

principal opinion draws the wrong conclusion from the absence of a Sectdion 2 

Ninth certification, but this may not have been readily apparent as the pee 

was made in a somewhat different context--in response to the Court's question as to 

whether the NMB has discretion to decline to act under Section 2 Ninth, even if it 

has jurisdiction thereunder, until the nature of the apprentice programs, has become 

more clearly established through collective bargaining. See Supplemental Brief for 


the Railroad Appellees, at pp. 8-13. Under the circumstances, we think it 


appropriate here to summarize that argument and note why, in our view, the absence 
of a Section 2 Ninth certification supports a conclusion that the carri¢ers are not 


required to bargain with either union rather than the conclusion in the principal 


1 


' opinion that they may be required to bargain with both unions, 
Section 2 Ninth was added to the Railway Labor Act by the ees caer 


(48 Stat. 1185) to the original 1926 statute. The legislative Rigtere of the 193 
amendments discloses that Section 2 Ninth primarily was intended to remedy what 


was regarded as a defect in the original statute--its failure to impose|upon the 
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earriers an enforceable duty to bargain with the union chosen by a majority of 

the members of a craft to be the collective bargaining representative of the craft. 
As a result,. some carriers had ignored Son union preferred by most employees and 
maintained "company unions." See H. Rept. No. 1944, 73d Cong., 2d Sess., at De. ie 
Thus, Section 2 Ninth provided a certification procedure under the jurisdiction of 
the NMB and specified that: "Upon receipt of such certification the carrier shall 
treat with the representative so certified as the representative of the craft or 
class for the purposes of this Act." 

That language and legislative history nate Hee the basis for the affirmance 
by the Supreme Court, in Virginian Railway, of an injunction requiring a carrier to 
bargain with a union that had been certified under Section 2 Ninth and restraining 
the carrier from bargaining with another union. The Court stated, among other things, 
that: 


"Experience had shown, before the amendment of 1934, that when 
there was no dispute ‘as to the organizations authorized to represent 
the employees, and when there was willingness of the employer to 
meet such representative for a discussion of their grievances, 
amicable adjustment of differences had generally followed and strikes 
had been avoided. On the other hand, a prolific source of dispute 
had been the maintenance by the railrosds of company unions and the 
denial by railway management of the authority of representatives 
chosen by their employees . ... Section 2 Ninth, of the amended 
Act, was specifically aimed at this practice. It provided a means 
for ascertaining who'are the authorized representatives of the 
employees through intervention and certification by the Mediation 
Board, and commanded the carrier to treat with the representative 
so certified, That the command was limited in its application to 
the case of intervention and certification by the Mediation Board 
indicates not that its words are precatory, but only that Congress 


hit at the evil 'where experience shows it to be most felt,'" 
(Emphasis added. ) 


Virginian Ry, v. Federation, 300 U.S, 515, 545-547 (1937). 
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In short, under the language and legislative history of the Act as amended 
as well as under the Virginian Railway decision, a carrier's mandatory duty to bargain 
with a union stems from the certification of that union by the NMB ae lgantica 2 
Ninth, and does not exist absent such a certification. The command to treat with a 
union "was limited in its application to the case of intervention and certification 
by the Mediation Board . . . ," as the Supreme Court observed. es a af 
neither the BLF&E nor the BLE has been or can be certified (at least at this time) 
by the NMB under Section 2 Ninth as the representative of the apprentices, the 
result is not that the carrier is required to bargain with both unions about the 
internal structure of an apprentice training program--as the principal aa herein 
reasons--but that the carrier is not required to bargain with either unign about 
that matter. If that is so and the absence of a Section 2 Ninth certification is 
the decisive factor, as the principal opinion appears to hold, the judgment below 
insofar as it relates to the bargainability issue should be affirmed. _ 
Since we understand, however, that the majority of the Court intended to 


limit its decision on the bargainability issue to the narrow ground stated in the 


concurring opinion and to leave open other questions going to the pergathability 
of the Section 6 notices served by the BLF&E, we believe the most appropriate 
course under the circumstances is to clarify the mandate so as to remand) the case 
for further consideration of the bargainability issue by the District Court in 


the light of this Court's opinions. 


te 


Qn January 13, 1969, Judge Sirica (acting upon a motion for supplemental 


3/ A holding that a union's proposal is non-bargainable ordinarily means only that 
the employer may not be required to bargain about that proposal; the employer may 
bargain and agree with the union if it voluntarily chooses to do so, See, e.g., 

Labor Board v. Borg-Warner Corp., 356 U.S. 342, 349 (1958). Moreover, a party may be 
precluded from challenging the bargaining authority of an uncertified representative 
where its authority has been recognized "in practice" by all concerned, Akron, Canton 
& R, Co, v. International Bro, of Elec, Wkrs,, 237 F. Supp. Dh ( NED BETTI 


OK 


injunctive relief filed in the case below from which these appeals were taken) 
preliminarily enjoined the BLF&E from striking the Great Northern over its implementati 
of an apprentice engineer training program established by agreement with the BLE, 
In addition to filing an appeal from that injunction (No. 22,648), the BLF&E filed 
in this proceeding a motion for interim relief pending decision of these appeals. The 
principal opinion concludes with a statement (Slip Op., at 17) that: "The District Cour 
orders enforcing its basic decree, from witchthe Firemen have sought interim relief, 
be vacated along with the decree itself." We understand that statement to constitute 
a mandate to the District Court to vacate the prelininary injunction referred to above. 
Neither the principal opinion nor the concurring opinion discusses the 
preliminary injunction or the reason why it should be vacated apart from the above- 
quoted sentence. It seems fairly apparent to us, however, that the reason is the 
reliance by the District Court upon its "basic decree" to support the issuance of 
the preliminary injunction, so that that order "enforcing its basic decree... 
must be vacated along with the decree itself." 
Accepting the premise’ that under the Court's decision the "basic decree" must 
be vacated (although, for the’ reasons stated above, we believe that the case should 
be remanded for further consideration of the bargainability issue), we agree that 
the preliminary injunction was grounded primarily upon that basic decree and must 
also be vacated. Our only request in this regard is that the Court make unmistakeably 
clear that its mandate directing vacation of the preliminary injunction ig without 
prejudice to the Great Northern's claim that it is entitled to injunctive relief 
against the threatened strike for reasons apart from enforcement of the "basic 


decree." 


|" 
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The Great Northern alleged in its motion for supplemental injunctive 
relief (paragraph 10) that the threatened strike would violate the Railway Labor 
Act and the Interstate Commerce Act, as well as the April 26, 1968 "basic decree" 
which has now been set aside by this Court. While the decision of this Court removes 
the prop provided by the basic decree, as we briefly indicate below that decision 
strengthens our grounds for believing that the threatened strike is otherwise 
illegal so as to be enjoinable. These issues have been neither fully briefed nor 


argued and are not discussed in the opinions of the Court. We are convinced, 


therefore, that the Court did not intend to rule that the threatened strike is valid 
and may not be enjoined on any ground. Assuming that that is so, we urge that the 
Court expressly so state as our prior experience in litigation with the BLF&E 
demonstrates its resourcefulness in seizing upon ambiguities and in rejecting what is 
implied rather than expressed. And, if the District Court should mistake the 
intention of this Court and deny further trjunative relief on the ground|that this 
Court had completely foreclosed the matter, the devastating nature of even a short 
strike could well mean that an appeal would be an inadequate remedy and would 
certainly have that result if an injunction pending appeal was not quickly issued. 
On the other hand, if (contrary to our belief) the Court intended to hold that the 
threatened strike is valid and cannot be enjoined on other grounds as welll as by 
reason of the basic decree, that would constitute a highly important ruling without 
the benefit of full briefing, oral argument or discussion in the Court's! opinions, 
which surely should be reheard. 
Both the principal and concurring opinions appear to us to have barefully 
avoided casting any doubt upon the validity of the apprentice agreements made by 


the L&N and the Great Northern with the BLE, Although the statements to which we 


hs ee 


refer in that regard were directed to the L&N's apprentice agreement and program, 

which were in being before the suit was brought and the judgment below entered, the 
principal opinion correctly noted (Slip Op., at 5) that since "the bringing of this suit 
in the District Court, the Great Northern Railway Company has entered into a similar 
agreement with the Engineers and very recently has set in motion its own apprentice 
program," 


Moreover, the reasoning in the principal opinion on the bargainability issue 


( see pp. 6-9, supra) would seem clearly to sustain the right of the Great Northern 
to bargain and agree with the BLE about an epmantee training program. As that 
opinion notes "logic may point toward the Engineers’ union representing all apprentice 
engineers" (Slip Op., at 9-10), and the joint proposal made in 1960 (id., at 10) 

lends as much pencer to the validity of an apprentice agreement with the BLE as 

it does to the validity of an apprentice notice served by the BLF&E, If all that 

is necessary in the absence of a certification under Section 2 Ninth is that the 
apprentices be "fairly claimable" as part of a union's craft to give that union a 


right to bargain about the terms and conditions under which such apprentices work, as 


4/ In footnote 17 (Slip Op. at 9-10), the principal Opinion noted that a statement 
to the effect that the BLFZE, in the light of history, "had a reasonable expectation" 
that it might represent some apprentice engineers "is not to cast doubt on the 
Engineers' status as representatives of the apprentices actually employed by the L&N," 
On pages 14 and 15, the principal opinion, in conéluding that there is no dispute 
cognizable under Section 2 Ninth even as to the apprentices employed by the L&N, stated 
that: "It will be recalled that the L&N apprenticeship program was instituted pursuant 
to an agreement with the Engineers, which left the content of the program to management 
discretion, These apprentices were to be represented by the Engineers. The carriers 
thought SO, the union thought so, and apparently the apprentices thought so. No 
authorization cards were brought to the Board showing a dispute among the apprentices 
over who represented them, Nor was this a mere technical failing; no one has claimed 
before the Board, before the District Court, or before us, that any such dispute could 
have been shown." Both of the above statements are equally applicable to the situation 
as to the Great Northern's apprentices, except that as to these apprentices a Section 2 
Ninth application has not even been filed. The last paragraph of the concurring opinion 
(Slip Op., at 19) seems to indicate an understanding on the part of the concurring 
members of the Court that the carriers may deal with the BLE in regard to an apprentice 
engineer program. 
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the principal opinion states, then there can be little doubt about the right of 


the BLE to bargain and agree with the Great Northern in that regard. More importantly 


(if we are correct in our understanding that the» concurring majority does not 
estoras that theory), a limitation of the BLF&E's bargainable interest "to the effect 
and not the internal structure of the apprentice programs"--as the concurring 
opinion peseeore may be done (see Ppp. 2-6, supra )--would leave no doubt about the 
right of the BLE to bargain and agree about "the internal structure of the apprentice 
programs." That is all that it has done on the Great Northern (and also on the I&N), 
and that carrier's apprentice program does not affect the right of qualified firemen 
to be promoted to locomotive engineers. | 
Hence, the opinions of this Court provide strong support for an gee that 
the Great Northern's apprentice engineer program and its agreement with the BLE in 
regard thereto are valid, And, surely one union (here the BLF&E) does not have a 
right to strike a carrier over valid agreements made by that carrier (the Great 
Northern) with another union (the BLE), A union's right to strike (ie, to nee 
to "self help") generally is limited to situations where the procedures of the 


Railway Labor Act have been exhausted with respect to a valid or sp or a 


| Section 6 notice, Insofar as we are aware, no one heretofore has suggested 


| 
) that one union may strike a carrier over the making or implementation of-a vadad 


agreement with another union. But such a-strike would not differ in principle 


from a strike over a valid exercise by a carrier of its managerial prerogative-- 


_ which strikes have been held to be illegal and enjoined. E » Chicago & North 
| 


Western Ry, v. Order of Rail, Tel., 264 F.2d 254 (7th Cir., 1959), rev'd on other 


grounds, 362 U.S, 330 (1960); Brotherhood of Rail, Train, v. New York Central 
Co., 246 F.2d, 114 (6th Cir., 1957). See, also, Brotherhood of Railroad Trainmen v. 


; : 
. | 
| 


3/ See, e.f,, Railway Clerks v. Florida E,C.R. Co,, 384 U.S, 238, 244 (2966); 
Locomotive Engineers v. B, & 0, R, Co,, 372 U.S, 284, 290-291 (1963); Elgin, J, & E, 
R, Co. v. Burley, 325 U.S, 711, 722-728 (1945). Since the BLF&E has not yet 
exhausted the procedures of the Act with respect to its apprentice notides, it could 


ny ae 


Akron @ BB, R, Co., 128 U.S. App. D.C. 59, 385 F.2d 581, 599-604 (1967). 

Since we understand that the Court did not intend to foreclose the Great 
Northern from seeking or the District Court from granting injunctive relief against 
the strike threatened by the BLF&E over that carrier's apprentice training program 
established by agreement with the BLE on grounds other than enforcement of the 


| basic decree vacated by the Court, we urge the Court to clarify its mandate in that 


regard so as to leave no possible doubt about that intent. If the Court (contrary to 
our belief) did intend to foreclose the issuance of injunctive relief on other 


grounds, then we urge that the matter be reheard. 
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IN THE 


United States Court of Appeals 


! FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,051 


INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, AFL-CIO, Petitioner, 
Vs 


“g NATIONAL LABOR RELATIONS BOARD, Respondent. 
PRESTO MANUFACTURING COMPANY, Intervenor. 


No. 22,313 
PRESTO MANUFACTURING COMPANY, Petitioner, 


Vv. 


NATIONAL LABOR RELATIONS BOARD, Respondent. 


On Petition to Review an Order of 
The National Labor Relations Board 


BRIEF FOR PETITIONER IN NO. 22,051 


STATEMENT OF ISSUE PRESENTED FOR REVIEW 


The issue presented in Case No. 22,051 is whether the 
Board’s Order is reasonable and proper. 

(The pending case has not previously been before this 
Court under the same or any other title.) 


STATEMENT OF THE CASE 


A. Nature of the Case 

Case No. 22,051 is before the Court on the Petition of the 
International Brotherhood of Electrical Workers, AFL- 
CIO (hereinafter, ‘‘IBEW’’) to review an order of the 
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National Labor Relations Board (hereinafter called ‘‘the 
Board’’). Case No. 22,313 is before the Court on the Peti- 
tion of Presto Manufacturing Company (hereinafter, 
‘‘Presto’’) to review the same order of the Board. The 
Board has filed a cross-application for enforcement of the 
Board’s order and a motion to consolidate both cases for all 
purposes, which motion was granted on October 29, 1968. 
This Court has jurisdiction under Section 10 (f) of the Na- 
tional Labor Relations Act, as amended, 29 U.S. C. § 160(f) 
(hereinafter, the ‘‘Act’’). The Decision and Order of the 
Board is officially reported at 172 NLRB No. 30. 


B. Proceedings Below. 


1. The Representation Case, Case No. 15-RC-3670. 

On May 19, 1967, the IBEW filed a petition for a Board 
election in a unit of production and maintenance employees, 
including the shipping and receiving departments, at 
Presto’s Jackson, Mississippi plant. Pursuant to a notice 
issued by the Regional Director for the Board’s Fifteenth 
Region on May 31, 1967, a representation hearing was held 
on June 13 of that year. On June 30, 1967, the Regional 
Director issued his Decision and Direction of Election, and 
an election was subsequently held on August 11, 1967, in 
which the IBEW received 334 votes, 245 voted against rep- 
resentation, and there were 29 challenged ballots. 


On August 18, 1967, Presto filed objections to the conduct 
of the election, which objections were overruled in their 
entirety by the Regional Director in his Supplemental De- 
cision and Certification of Representative (the IBEW), 
dated November 9, 1967. 


On November 26, 1967, Presto filed with the Board in 
Washington a request for review of the Regional Director’s 
Supplemental Decision and Certification of Representative. 
On January 2, 1968, the Board denied the request for 
review by telegraphic order. Presto’s motion for reconsid- 
eration of the denial of its request, dated January 5, 1968, 
was denied by the Board’s telegraphic order of January 23, 
1968. 
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2. The Unfair Labor Practice Proceeding, Case No. 15- 
CA-3211. 

Following the November 9, 1967 Certification of the 
IBEW as the exclusive bargaining representative of certain 
of Presto’s employees, supra, the IBEW made several re- 
quests of Presto to bargain collectively over the terms and 
conditions of employment for the employees in the unit 
found appropriate, which requests were refused by Presto. 
On November 22, 1967, the charge giving rise to the pro- 
ceeding below was filed by the IBEW, alleging that Presto 
had refused to bargain collectively, in violation of Section 
8(a) (5) of the Act. A complaint and notice of hearing sub- 
sequently issued on January 29, 1968, which was amended 
on February 15, 1968. 


Following Presto’s answers to the original and amended 
complaints, the General Counsel moved for summary judg- 
ment on March 1, 1968. A show cause order on the General 
Counsel’s motion for summary judgment was issued on 
March 5, 1968, and, following responses to same by the 
IBEW and Presto, Trial Examiner Marion C. Ladwig 
issued a decision on March 27, 1968 which granted the Gen- 
eral Counsel’s motion for summary judgment and found 
that Presto had, since November 16, 1967, refused to bar- 
gain collectively with the IBEW in violation of Section 
8(a)(5) of the Act. After a Board remand of the proceed- 
ing, Trial Examiner Ladwig issued an amended decision on 
April 3, 1968. The Trial Examiner’s recommended order 
included provisions requiring only that Presto cease and 
desist from refusing to bargain with the IBEW as the ex- 
clusive bargaining representative of its employees in the 
appropriate unit specified therein and in any like or related 
manner interferring with, restraining or coercing employ- 
ees in the exercise of their rights under Section 7 of the 
Act, and requiring it to bargain with the IBEW upon re- 
quest to do so and to post designated notices at its plant in 
Jackson, Mississippi. 

Both Presto and the IBEW filed exceptions to the Trial 
Examiner’s amended decision, those filed by the IBEW 
being limited to the nature of the remedial relief granted 
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by the Trial Examiner. Specifically, the IBEW requested 
the Board to order Presto to take certain remedial action in 
addition to that recommended by the Trial Examiner, as 
follows: 


(1) Mail to each employee a copy of the notice at- 
tached as an appendix to the Trial Examiner’s 
decision. 


(2) For a period of six months, grant the Charging 
Party and its representatives reasonable access to bul- 
letin board and other places within Respondent’s plant 
where notices to employees are customarily posted. 


(3) Upon the Charging Party’s request, make avail- 
able within one month, at a mutually agreeable time, 
suitable facilities for a one hour meeting with employ- 
ees on company time. 


(4) Permit employees to have access to representa- 
tives of the Charging Party on the plant parking lot, 
during non-working time, prior to and during collective 
bargaining negotiations for a contract. 

(5) Make its employees whole for wages and 
fringe benefits which they have lost as a result of Re- 


spondent’s unlawful refusal to bargain with the Charg- 
ing Party since its certification. 


On June 24, 1968, the Board issued its Decision and 
Order adopting the findings, conclusions and recommended 
order of the Trial Examiner. In footnote 1 thereof, the 
IBEW’s request for remedial provisions in addition to 
those recommended by the Trial Examiner was denied: 


‘*In its exceptions the Charging Party requests that 
certain further remedial provisions be added to those 
recommended by the Trial Examiner. As we do not 
find that such additional provisions are required or 
appropriate at this time to remedy the unfair labor 
practices found in this proceeding, the Charging 
Party’s request is hereby denied.”’ 


In the proceeding before this Court, Petitioner IBEW 
seeks review of that portion of the Board’s Decision and 
Order denying the additional remedial relief it requested 
before the Board. 


C. Background. 

The above chronology outlines the principal events in 
both the unfair labor practice case here under review and 
the underlying representation proceeding which began with 
the filing of the IBEW’s petition on May 19, 1967. But the 
events actually giving rise to the present proceeding go 
back to March 18, 1966, when the IBEW filed an election 
petition in Case No. 15-RC-3344. An election was conducted 
in that case on May 26, 1966 in which 330 votes were cast 
for the IBEW, 7 for an intervening union and 340 against 
either union. Timely objections were filed by the IBEW, 
and unfair labor practice charges were subsequently filed 
against Presto on August 22 and 23 and October 18, 1966 
in Cases Nos. 15-CA-2902, 2902-2 and 2902-3. The Board’s 
Regional Director issued a complaint on the charges on 
December 16, 1966 and thereafter consolidated both cases 
with certain objections to the conduct of the Board’s elec- 
tion of May 26, 1966 in Case No. 15-RC-3344. 


A hearing on the consolidated cases was held before Trial 
Examiner Lloyd Buchanan on March 29-31, 1967. On April 
4, 1967, the IBEW filed with the Regional Director a re- 
quest to withdraw its objections to the election in Case 
No. 15-RC-3344, on the grounds that a second election for 
the employees could be held sooner through the filing of a 
new petition than through the continued processing of its 
objections in the pending representation case. On April 5, 
1967, the Regional Director filed a motion seeking to have 
the representation case severed from the complaint cases 
and remanded to the Region for action on the IBEW’s re- 
quest to withdraw its objections. The motion was denied 
by the Trial Examiner, and there followed a series of pro- 
cedural moves by all parties, resulting in an order by the 
Board, on May 18, 1967, reversing the Trial Examiner and 
remanding the representation case to the Regional Director 
for appropriate action. On May 19, 1967, the Regional 
Director approved the IBEW’s request to withdraw its 
objections, and issued a Certification of Results of Election 
in Case No. 15-RC-3344. On that same date, the IBEW 
filed its petition in Case No. 15-RC-3670. 
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On May 31, 1967, Trial Examiner Buchanan issued his 
decision in the consolidated cases referred to above. AlI- 
though he dismissed most of the allegations of the com- 
plaint issued by the Regional Director, he found that 
Presto had violated Section 8(a)(1) of the Act through 
foreman Smith’s threats to a group of employees and his 
unlawful interrogation of one of them. In its subsequent 
Decision and Order of January 2, 1968, 168 NLRB No. 144, 
the Board adopted the findings, conclusions and recom- 
mendations of the Trial Examiner, but found an additional 
violation of Section 8(a)(1) of the Act in supervisor Wash- 
ington’s interrogation of employee Chambers. 


As the Employer’s entire course of conduct since the 
filing of the initial petition on March 18, 1966, including 
its unlawful activity found by the Board, is relevant to the 
issues raised by the IBEW’s petition for review in Case 
No. 22,051, the Court is respectfully requested to take 
judicial notice of the Board’s Decision and Order reported 
at 168 NLRB No. 144, 67 LRRM 1173. 


SUMMARY OF ARGUMENT 


In order fully to effectuate the policies of the Act, a 
remedy must have as its purpose the ‘‘restoration of the 
status quo to the greatest extent practicable’? which must 
be measured by its ability ‘‘to redress the injury done to 
employees.’’ Local 57, International Ladies Garment 
Workers Union, AFL-CIO v. NLRB, 126 U.S. App. D.C. 
81, 86, 374 F. 2d 295, 300 (D.C. Cir. 1967). Because of 
Presto’s unlawful refusal to bargain, the right of its em- 
plovees to bargain collectively and to gain the fruits of 
such bargaining will be delayed for a period of at least 
some 114-2 years. The effects of this delay are twofold: 
the weakening of their bargaining strength and of the posi- 
tion of their bargaining representative, and a direct loss of 
financial benefits which could have been achieved through 
collective bargaining. 


The Board’s standard ‘‘cease and desist”’ and ‘‘bargain 
upon request”’ order will not be adequate to dissipate these _ 
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effects and redress the injury to the employees. The means 
of access requested of the Board are necessary to have a 
sufficient impact on employees in order to restore the sit- 
uation that would have existed in November 1967 but for 
Presto’s unlawful refusal to bargain. The Board, in some 
instances, has granted such relief. H. W. Elson Bottling 
Company, 155 NLRB 714, enforced as modified 379 F. 2d 
223 (6th Cir. 1967); Scotts, Inc., 159 NLRB 1795, enforced 
as modified sub nom. IUE v. NLRB, 127 U.S. App. D.C. 
303, 383 F. 2d 230 (D.C. Cir. 1967). 


Finally, a financial reimbursement remedy is both ap- 
propriate and necessary, Phelps Dodge Corp. v. NLRB, 
313 U.S. 177 (1951); Fibreboard Paper Products Corp. v. 
NLRB, 379 U.S. 203 (1964). It should be imposed here- 
in in order to make the employees whole for the loss 
occasioned by Presto’s refusal to bargain and to deny to 
Presto the opportunity to profit from its unlawful action. 
The propriety of such an order is an issue specifically left 
open by this Court in UAW v. NLRB. ........ U.S. App. D.C. 
aii , 392 F. 2d 801, 810 (1967). 


ARGUMENT 


THE ADDITIONAL RELIEF REQUESTED IS NEC- 
ESSARY IN ORDER FULLY TO EFFECTUATE THE 
POLICIES OF THE ACT 


In pertinent part, Section 10(c) of the Act states that: 

‘‘Tf upon the preponderance of the testimony taken 
the Board shall be of the opinion that any person 
named in the complaint has engaged in or is engaging 
in any such unfair labor practice, then the Board shall 
state its findings of fact and shall issue and cause to be 
served on such person an order requiring such person 
to cease and desist from such unfair labor practice, and 
to take such affirmative action including reinstatement 
of employees with or without back pay, as will effectu- 
ate the policies of this Act... .’’ (Emphasis supplied.) 


In order to ‘‘effectuate the policies of this Act,’’ a Board 
order must, in the words of this Court, cause the ‘‘restora- 
tion of the status quo to the greatest extent practicable; 


8 


however the basic purpose of restoring the status quo is 
to redress the injury done to employees [citations omit- 
ted].’’ Local 57, International Ladies Garment Workers 
Unton, AFL-CIO v. NLRB, 126 U.S. App. D.C. 81, 86, 374 
F. 2d 295, 300 (D.C. Cir. 1967), cert. den. 387 U.S. 942 
(1967). It is respectfully submitted that, in terms of the 
effect on Presto’s employees, it is impossible to restore the 
status quo ante without the additional relief requested by 
the IBEW. 


It will be observed from the list of remedial relief sought 
by the IBEW before the Board, p. 4 supra, that these 
items fall into two broad categories. Items 1-4 request a 
grant of additional access to employees through various 
means, and item 5 seeks reimbursement of the employees 
for wages and fringe benefits lost because of Presto’s un- 
lawful refusal to bargain since the certification of the 
IBEW on November 9, 1967. The need for the additional 
remedial relief can best be seen by re-examining the se- 
quence of events in the related proceedings involving the 
IBEW and Presto and by noting the length of time during 
which Presto’s employees have been deprived of their 
statutory right to bargain collectively through a repre- 
sentative of their own choosing. 


At the writing of this brief, just over one year has 
elapsed since the certification of the IBEW. By the time 
all briefs are filed and argument heard, a decision cannot 
reasonably be expected for at least another 4-5 months, or 
almost a year and a half following certification, and a year 
and three quarters since the Board election in which the 
employees made their choice of a bargaining representa- 
tive. It may be recalled in this regard that the election in 
Case No. 15-RC-3344 was actually conducted on May 26, 
1966, almost two and a half years ago, and that the IBEW’s 
objections in that case were withdrawn and a new petition 
filed so that a final decision concerning the employees” 
choice of a bargaining representative could be expedited. 


When, pursuant to Court order, Presto finally comes to 
the bargaining table, the adverse effects of this protracted 
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delay upon the employees will be twofold: first, as noted 


' above, they will have lost the financial benefits which would 


have accrued to them earlier if Presto had bargained in 


' good faith immediately following certification of the IBEW 
- in November of 1967; and, second, the strength and ability 


of their designated bargaining representative to bargain 


- effectively will have been severely weakened, along with the 


faith of the employees in the bargaining processes guar- 
anteed by the Act. These effects are not abstract or imag- 


' inary. Rather, they are based on observations drawn after 


an extensive study of Board practice in refusal-to-bargain 


eases. Professor Philip Ross of the University of Pitts- 
- burgh’s Graduate School of Business conducted a study of 


such cases over a five-year period. The text of Chapter 1 


' of his study, ‘¢ Analysis of Administrative Process under 


Taft-Hartley,’’ was published by the Bureau of National 


' Affairs in its Labor Relations Reporter of October 17, 1966, 


63 Lab. Rel. Rep. 132. One of Professor Ross’ major find- 
ings was that: 


“5. The collective bargaining consequences of a 
remedied violation depended mainly upon the nature 
and extent of an employer’s original resistance to bar- 
gaining and his persistence in delaying compliance. 
Litigated cases frequently differed from non-litigated 
cases in fundamental ways and employers who litigated 
charges often succeeded in ousting their unions.’’ 63 
Lab. Rel. Rep. at 133. (Emphasis supplied.) 


Later in his study, Professor Ross elaborated on this find- 
ing as follows: 


‘<Bv far, the most significant influence on bargaining 
consequences was the stage of case disposition. The 
facts speak for themselves. About two-thirds of cases 
closed before issuance of complaints resulted in execu- 
tion of first contracts. This is substantially higher than 
the results in all the other stages. Even the informal 
cases which were closed after issuance of complaint did 
not quite reach this level of contracts achieved. 


‘*With the exception of the handful of cases which 
required Supreme Court action prior to closing, the 
longer the litigation the less likely was the prospect of 
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the signing of a first contract. Only about half of all 
eases closed after a Board order resulted in such con- 
tracts and Jess than 36% of the cases closed after cir- 
cuit court enforcement ended up with agreements. 


‘“‘The explanation for these results which comes 
most readily to mind is the factor of time. The long, 
drawn out process of administrative investigation, 
hearing and findings and, ultimately adjudication, 
bring two, three and four years of delay and a weaken- 
ing of the charging union through the effects of the un- 
expunged unfair labor practices upon the employees. 
Even events unrelated to the unfair labor practices, 
such as changes in the number and composition of em- 
ployees, work to the same end. 


‘“‘That justice delayed may end up in justice denied 
appears to be confirmed by this relationship of stage 
of cases closing with bargaining consequences. But 
this is not all of it. A major finding of this study is 
that there are fundamental differences between em- 
ployers who informally adjust their violations of the 
duty to bargain and those employers who exhaust every 
legal recourse prior to compliance. 

‘These differences concern the nature and extent of 
the unlawful activities engaged in by the employer. On 
an average, a litigated case involved more separate vio- 
lations of the duty to bargain and these were accom- 
panied by far more extensive other unfair labor prac- 
tices than were adjusted cases. For example, only 
about 35% of the employers who informally settled 
their 8(a)(5) violations committed other unfair labor 
practices. Where court enforcement was necessary, 
about 69% of the employers had engaged in other vio- 
lations.’’ 63 Lab. Rel. Rep. at 136. (Emphasis sup- 
plied.) 

It is in the context of the experience related by Professor 
Ross that the effects of Presto’s lengthy course of resis- 
tance to collective bargaining on its employees, as well as 
the adequacy of the Board’s standard remedial order, must 
be judged. And, viewed in that context, it is respectfully 
submitted that, if the policies of the Act are ultimately to 
be effectuated through meaningful bargaining with Presto, 
something more than the Board’s ‘‘boilerplate’’ remedies 
is necessary. As Dean Bok has noted, 
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‘Aside from encouraging needless litigation, inade- 
quate remedies also work an injustice on the parties 
involved. Employees may be compelled to forgo col- 
lective bargaining for months, and even years, while 
litigation drags on over violations that should never 
have occurred.’’? 


Congress, of course, enacted Section 8(a)(5) for a spe- 
cific purpose, and one that is fundamental to the policies 


- of the Act. Remedies for violations of that Section must be 
' effective, for ‘‘we refuse to believe that Congress was bent 
' on the elaborate futility of a brutem fulmen.’’? Moreover, 


since ‘‘remedies are the life of rights,’’* they must meet 
the needs of given cases in order to be effective. 


The standard Board remedies in most 8(a)(5) cases 
amount to nothing more, however, than a slap of the Em- 
ployer’s wrist. As the Sixth Circuit has stated, 


‘*A mere cease and desist order ... may serve only 
to represent formal acknowledgment of the law while 
the offender maintains full possession of the fruits of 
its violation.’’ 4 


The remedies requested by the IBEW and denied by the 
Board are essential if, in fact, Presto’s refusal to bargain 


is to be effectively remedied. Thus, with respect to the re- 


quests for additional access to employees, it is not unnat- 
ural that, after the passage of almost two years following 
their choice of a bargaining representative, with nothing to 
show for it other than continuing reminders of the futility 
of choosing a union, the employees will question whether 
their representative can actually deliver for them through 
the process of collective bargaining. It is necessary, there- 
fore, to grant additional means of access to the employees 
in order to dissipate these effects. In view of Professor 


1 Bok, The Regulation of Campaign Tactics in Representation 
Elections under the National Labor Relations Act, 78 Harvard Law 
Review 38, 124 (1964). 

* People of Puerto Rico v. Hermanas, Inc., 309 U.S. 5438, 548. 

3 Campbell v. Holt, 115 U.S. 620, 631. 

‘ =_—e Ward & Company v. NLRB, 330 F. 2d 889, 894 
(1965). 
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Ross’ study, it seems doubtful that the customary posting 
of notices at the plant can assure a complete return to the 
situation which would have existed in 1967 had Presto not 
then refused to bargain in good faith. Through the means 
suggested, and particularly through presentations by union 
spokesmen on Company premises, a far more substantial 
impact can be made on employees for the purpose of restor- 
ing their belief in the statutory process of collective bar- 
gaining and thereby strengthening the position of their 
chosen representative. (See further in this regard page 13 
infra.) 


In certain circumstances, the Board itself has recognized 
the need for remedial relief beyond its standard ‘‘cease and 
desist’? and ‘‘bargain upon request’? orders. Thus, in 
H.W. Elson Bottling Company, 155 NLRB 714, the Board 
agreed with the charging party there that more than the 
usual posting of notices was required: 


“The Board has a particular duty under Section 
10(¢) to tailor its remedies to the unfair labor prac- 
tices which have oceurred and thereby effectuate the 
policies of the Art. Thus, ‘depend[ing] upon the cir- 
cumstances of each case,’ the Board must ‘take mea- 
sures designed to recreate the conditions and relation- 
ships that would have been had there been no unfair 
labor practice.’ ’’ (Footnotes omitted.) * 


The additional relief granted by the Board included the 
requirement that the company there mail a copy of the 
Board’s notice to each of its employees, grant to the union 
reasonable access to its bulletin boards and other places 
where notices to employees were customarily posted, for a 
three-month period, and permit the union to address the 
employees while assembled on company time and premises. 


5155 NLRB at 715. The Board also noted in this regard, that 
‘This process requires constant reevaluation of the Board’s re- 
medial arsenal so that the ‘enlightenment gained from experience’ 
ean be applied to the ‘actualities of industrial relations.’ citing 
NLRB v. Seven Up Bottling Company of Miami, Inc., 344 U.S 
344, 346: NLRB v. Erie Resistor Corp., 373 U.S. 221, 236.’’ 


» 
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In support of the last requirement, the Board noted as 
follows: 


‘‘The unique effectiveness of speeches addressed to 
employees assembled during working hours at the locus _ 
of their employment has received congressional and 
judicial recognition and has been substantiated by re- 

* search studies. Staff of Subecomm. on National Labor 
Relations Board, TTlouse Comm. on Education and La- 
hor, 87th Cong.. 1st sess., Administration of the Labor- 
Management Relations Act by the NLRB 58 (Comm. 
Print 1961); N.L.R.B. v. United Aircraft Corp. and 
Whitney Aircraft Div., 324 F. 2d 128, 130 (C.A. 2), 
cert. denied 376 U.S. 951; Note, 61 Yale L. J. 1066, 
1074-1076, footnotes 33-39 (1952); Note, 14 U. Chi. L. 
Rev. 104, 108-110 (1946).”’ 


_ On the Board’s petition for enforcement, the Sixth Circuit 


approved the first two remedial provisions and modified 
the third to apply only in the event that the company sub- 


- sequently addressed its employees with respect to union 
' representation during the six-month period following entry 
' of the court’s order. NLRB v. Elson Bottling Company, 


379 F. 2d 223 (1967). 


In Scott’s Inc., 159 NLRB 1795, another of the so-called 
‘serious misconduct’’ cases, the Board imposed the three 
elements of the Elson remedial formula and added the re- 
quirement that the employer read the Board’s notice to 
employees during working time. 159 NLRB at 1807-1808. 
On review, this Court unanimously approved the Elson 
ingredients but, by a two-to-one vote, rejected the addi- 
tional requirement of the reading of the notice by the 
employer. IVE v. NLRB, 127 U.S. App. D.C. 303, 383 F. 2d 
230 (1967).® 


° For other instances of Board orders granting similar additional 
relief, see the following: Marlene Industries Corp., 166 NLRB No. 
58; Sterling Aluminum Company, 163 NURB No. 40; The J. P. 
Stevens family of cases. 157 NLRB 869, enforced as modified 380 
F. 2d 292 (2d Cir. 1967), 163 NLRB No. 24, enforced as modified 
388 F. 2d 896 (2d Cir. 1967); 167 NLRB Nos. 37 and 38; 171 
NLRB No. 163. 
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The Board may argue that the additional remedies re- 
quested are not appropriate here, as this is merely a ‘‘tech- 
nical’’ 8(a)(5) case and that the Elson type remedies 
should be reserved for the ‘‘flagrant’’ or ‘‘serious miscon- 
duct’’ cases in which there is excessive evidence of union 
animus. There is no merit to that contention. First, as 
noted above, in any discussion of remedial relief as a 
means of restoring the status quo ante, the principal ob- 
jective is the removal of the effects of the employer’s un- 
fair labor practices on his employees, regardless of the 
motivation therefor. It is the employees of Presto who have 
been injured because of the refusal of Presto to bargain 
for a period of 1-2 years. Only if the Board were empower- 
ed to punish employers would the latter’s motivation have 
relevance to the type of relief afforded. Since this is not 
the case, however, we must look to the actual effect on 
the employees. And, so viewed, the relief sought is both 
necessary and proper. This very point has received the 
attention of this Court in the Garment Workers case, supra 
at pp. 7-8. Subsequent to setting forth the general prin- 
ciples governing remedial relief, quoted above, the Court 
compared the several cases in which the Courts of Appeals 
had dealt with remedies in ‘‘runaway plant’’ situations. 
In pertinent part, it observed that, 


“‘If the Board is suggesting that this remedy is suit- 
able because the company has been hostile, it is making 
out a ease that the order is not remedial but punitive. 
This is not a valid basis for an order. The Board’s at- 
tempted distinction also overlooks the fact that em- 
ployer anamosity toward the union was present in 
Rapid Bindery, although the Court coneluded that the 
record did not support the Board’s finding that this 
was the preponderant motive for the move. Finally, 
there was no hostility to the union in Lewis, supra, 
where the Ninth Cireuit affirmed the remedy. Employer 
motivation or attitudes toward the union hardly seems 
to be the touchstone of judicial response.’’ 126 U.S. 
App. D.C. at 89, 374 F. 2d at 303. 


In any event, considering the entire background and 
course of events in this case, this cannot be considered as 


| 


a 
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merely a ‘‘technical’’ violation. It has been shown above 


that, in the course of the IBEW’s first election campaign 
in 1966, Presto was found to have committed several in- 
dependent violations of Section 8(a)(1) in the Board de- 


' cision reported at 168 NLRB No. 144 67 LRRM 1173. 


Moreover, since at least some of these occurred prior to 
the holding of the election, the violations found by the 
Board probably would have resulted in the setting aside 


of that election had not the IBEW withdrawn its objec- 


tions thereto for the reasons stated above. Thus, while we 


' do not contend that this case stands on a par with J. P. 
' Stevens, Elson or the other ‘‘massive violation’’ cases, the 


record in these related proceedings reveals that Presto is 
somethng other than the upright employer forced reluc- 
tantly and in complete good faith to resort to litigation in 
order to test the validity of a Board certification. There- 
fore, judged on either basis, this case is an appropriate 
one for the granting of the additional relief requested. 

As for the financial remedy requested in item no. 5, it 
is elementary, of course, that, 

‘‘Making the workers whole for the losses they have 

suffered on account of an unfair labor practice is part 


of the public poliey which the Board enforces.’’ Phelps 
Dodge Corp. v. NLRB, 313 U.S. 177, 197 (1941). 


It cannot be gainsaid that, but for Presto’s refusal to 
bargain, negotiations would have been entered into long 
ago, or that the employees would for a longer period of 
time have enjoyed the benefits of increased wages and other 
working conditions bargained for them through their col- 
lective bargaining representative. They are, therefore, en- 
titled to be made whole for the loss caused by Presto’s un- 
lawful acts. As for the Board’s authority to grant a finan- 
cial disbursement remedy in a refusal-to-bargain case, that 
matter has been put to rest by the Supreme Court in 
Fibreboard Paper Products Corp. v. NLRB, 379 U.S. 203 
(1964). 

The issue here presented was left open by this Court in 
UAW v. NLRB. ...... OS. App: Die ccocssss 392 F. 2d 801, 
810 (1967), cert. den. ...... US... sens 20 DL. Ba. 2d 1364 
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(June 10, 1968). This Court found it unnecessary to pass 
on the Board’s denial of the union’s request for compensa- 
tory relief during the period in which the company un- 
lawfully refused to bargain, or its refusal to explicate its 
grounds for the denial, since the Board itself petitioned 
the Court to remand that portion of its order for re-evalu- 
ation. That was one year ago. Some four months prior to 
that decision, the Board heard oral argument is a series 
of cases on the overall question of the appropriateness of 
compensatory relief in refusal-to-bargain cases. Yet, there 
is still no decision from the Board and no appearance of 
one to come. Unless the Board similarly petitions the Court 
in this case, the issue will now be squarely before the Court. 
And, even if the Board again requests a remand, the ques- 
tion that arises is whether the Board should be permitted 
to delay indefinitely its consideration and ruling on this 
important question. However difficult this issue may be, 
this Court has itself remarked that: 


‘‘In the evolution of the law of remedies some things 
are bound to happen for the ‘first time’... . We cannot 
regard changes in remedial mechanisms as beyond the 
Board’s powers so long as they reasonably effectuate 
the congressional policies underlying the statutory 
scheme.’’? 


Since the right of employees to select their representa- 
tives for the purposes of collective bargaining lies at the 
very heart of our national labor policy, it is essential to 
deter conduct which subverts that policy. In fashioning 
remedies to deter such conduct, therefore, it is necessary 
to consider, inter alia, the benefits which wrongdoers hope 
to gain—and often do gain—through their misconduct. The 
benefit sought by employers in refusing to bargain with 
unions is the time gained by such delay—perhaps as much 
as two years in this case—with the frequent result of re- 
taining the freedom from collective bargaining which they 
have opposed from the beginning.* Therefore, in addition 


7 International Brotherhood of Onerative Potters v. NLRB, 116 
U.S. App. D.C. 35, 39, 320 F. 2d 757, 761 (1963). 
8 See the Ross study, supra at pp. 9-10. 
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- to the need to make employees whole as a means of restor- 
ing the status quo ante, compensatory relief is essential 
' in order to take the profit out of violations of Section 8(a) 
: (5). The alternative is, for all practical purposes, the grant- 
ing of an economic incentive to those who break the law. 
' For these reasons, it is respectfully submitted that the 
' Court should at this time pass on the continuing failure 
of the Board to grant financial reimbursement in 8(a) (5) 
' eases and hold that the grant of such relief is appropriate 
in the instant case.® At the very least, the Court should 
' require the Board to provide a real explanation for its 
failure to do so. 


CONCLUSION 


' For all of the foregoing reasons, it is respectfully sub- 
- mitted that the additional relief requested below, but denied 
' by the Board, is both appropriate and necessary in order 
' fully to remedy Presto’s unlawful refusal to bargain and 
to restore the status quo prior to said violation of the Act. 
The Court should, therefore, modify the Board’s order 
' accordingly or remand to the Board for reconsideration 
_ only that portion of its Decision and Order denying the 
additional relief requested. In all other respects, the 
Board’s order should be fully enforced at this time. 


Respectfully submitted, 


LAURENCE J. CoHEN 
SHERMAN aND Dunn 
1200 15th Street, N.W. 
Washington, D.C. 20005 


Drxon L. Pres 
Py.es ann TucKER 
507 East Pearl Street 
Jackson, Mississippi 39201 
Counsel for Petitioner 


November 1968 


*The specific quantum of damages would, of course, be de- 
termined during the compliance stage of the proceedings below. 
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APPENDIX 
Statutes Involved 


National Labor Relations Act, as amended, 29 U.S.C. 
§151, et seq., 61 Stat. 136: 


Section 7. Employees shall have the right to self- 
organization, to form, join, or assist labor organiza- 
tions, to bargain collectively through representatives 
of their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining or 
other mutual aid or protection, and shall also have the 
right to refrain from any or all of such activities ex- 
cept to the extent that such right may be affected by 
an agreement requiring membership in a labor orga- 
nization as a condition of employment as authorized 
in section 8(a) (3). 


Section 8(a). It shall be an unfair labor practice for 
an employer— 


(1) to interfere with, restrain, or coerce employees 
in the exercise of the rights guaranteed in section 7; 


(5) to refuse to bargain collectively with the rep- 
resentatives of his employees, subject to the provi- 
sions of section 9(a). 7% 


Section 10(c). The testimony taken by such mem- 
ber, agent, or agency of the Board shall be reduced to 
writing and filed with the Board. Thereafter, in its 
diseretion, the Board upon notice may take further 
testimony or hear argument. If upon the preponder- ” 
ance of the testimony taken the Board shall be of the 
opinion that any person named in the complaint has 
engaged in or is engaging in any such unfair labor 6 
practice, then the Board shall state its findings of fact 
and shall issue and cause to be served on such person 
an order requiring’ such person to cease and desist 
from such unfair labor practice, and to take such > 
affirmative action including reinstatement of employees 
with or without back pay, as will effectuate the policies 
of this Act: .... ‘ 
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STATEMENT OF ISSUE PRESENTED FOR REVIEW 


The issue presented in Case No. 22,313 is whether 
the Board properly certified the Union as the exclusive 
representative of the employees in an appropriate unit. 


The issue presented in Case No. 22,051 is whether the 
Board Order is reasonable and proper. 


(The pending cases have not previously been before 
this Court under the same or any other title.) 


STATEMENT OF THE CASE 
A. Nature of the Case 


Case No. 22,051 is before the Court on the petition of 
the International Brotherhood of Electrical Workers, 
AFL-CIO (herein called “IBEW”) to review an Order 
of the National Labor Relations Board issued June 24, 
1968. Case No. 22,313 is before the Court on the petition 
of Presto Manufacturing Company (herein called 
“Presto”) to review and set aside the same Order of 
the Board. The Board has filed a cross application for 
enforcement of its Order and its motion to consolidate 
both cases for all purposes was granted on October 29, 
1968. The Court has jurisdiction under Section 10 (f) of 
the National Labor Relations Act, as amended (61 Stat. 
136, 73 Stat. 519, 29 U.S.C. Section 151, et seq.) The 
Board’s Decision and Order are reported at 172 NLRB 
No. 30. 


3 
B. The Proceedings Below 
1. The Representation Case, Case No. 15-RC-3670 


On May 19, 1967 IBEW petitioned. for an election 
among the production and maintenance employees of 
Presto in its Jackson, Mississippi plant. Pursuant to a 
Decision and Direction of Election of the Regional Di- 
rector on June 30, 1967, an election was held on Au- 
gust 11, 1967 in which IBEW received 334 votes and 
245 votes were cast against union representation, and 
there were 29 challenged ballots. 


On August 18, 1967, Presto filed Objections to the 
Conduct of the Election. These Objections were over- 
ruled in their entirety by the Regional Director in his 
Supplemental Decision and Certification of Represen- 
tative which issued on November. 9, 1967. The Supple- 
mental Decision was based upon an informal investi- 
gation conducted by a representative of the Board’s 
regional office. There was no hearing on the Objec- 
tions. Presto filed objections with a variety of grounds 
for setting the election aside.1 The challenge to the 


In addition to the misrepresentations here asserted as grounds 
for denying enforcement of the Board’s Order, Presto alleged 
that IBEW had misrepresented the wage and union situations 
at two other plants in Jackson, Mississippi, that IBEW had 
sought to inflame racial feelings in the plant, that the Board 
had improperly permitted the processing of IBEW’s election 
petition in this case without affording Presto an opportunity 
to vindicate itself of IBEW’s objections in the previous elec- 
tion, and that IBEW improperly capitalized on its expulsion 
from membership of a company supervisor immediately prior 
to the election. In view of the appropriate standard of judicial 
review, which restricts the Court to review of the substantiali- 
ty of evidence, these issues are not discussed herein. 
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validity of the representation election before the Court 
involves certain Union misrepresentations which were 
included in handbills distributed to the employees on 
July 20, 1967, August 10, 1967, and August 11, 1967. 


The handbill of July 20, 1967 (page 5 of the Regional 
Director’s Decision) was issued subsequently to an 
election handbill wherein Presto had announced to the 
employees that an election date had been set: “While 
you were away we arranged with the Government to 
hold an election August 11 to decide whether you 
want or do not want the union.” (Regional Director’s 
Decision, pages 7 and 20) In its handbill of July 20, 
IBEW referred to the statement and commented as 
follows: “We have told you people Time after Time 
that The Company was dealing with the NLRB behind 
your backs and there was nothing the IBEW could do 
about it. So, Mr. Hall finally Told the Truth. He con- 
firmed in writing what the IBEW has been telling you 
all along.” (App. 82) 


By letter dated July 28, 1967, Presto, through its 
attorney, wrote the Regional Director of the Board 
and requested him to require the IBEW to retract its 
charge that the NLRB and Presto were dealing be- 
hind the backs of the employees. The letter requested 
that the Regional Director send Presto a letter stating 
that he had had no dealings behind the backs of the 
employees. The letter indicated that the reply of the 
Regional Director would be shown to the voters so 
that their ballots would be cast independent of any 
misapprehension concerning the integrity of the Na- 
tional Labor Relations Board. (App. 83-85) No copy of 
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the letter to the Regional Director was served upon 
the IBEW. On August 4, 1967, the Regional Director 
served a copy of this letter upon all parties to the 


_ proceedings, including separate service upon IBEW, 
__ its attorney, and its international representative. (App. 
- 86) This letter characterized the letter from Presto’s 


counsel as an ex parte communication prohibited by 
Sections 102.126, 102.128(a) and 102.129(a) of the 
Board’s Rules and Regulations (the text of these sec- 
tions are reproduced in the Appendix to this Brief). 
Such service provided for a response subsequent to 
the holding of the election itself under the provisions 
of Section 102.133 (a). 


On August 10, 1967, the day preceding the election, 
the Union distributed a handbill to the employees 
which included the following: 


“After 13 long years of business and This Com- 
pany does not have a pension plan for it’s (sic) 
employees, and They are telling you that you 
have not been mistreated? Now I know that 
some of you people are still young enough 
that you are not thinking too much about re- 
tiring but NOW is The Time you should secure 
your Pension Plan, so you won’t have to worry 
about it in the future. 


* * = * 


“Yes, You have an Insurance Plan, but What 
Good Is It?? Have you ever had to use it? 
For those of you who have used it, You Know 
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How Lousy It Is. But for those of you who have 
not used it, Let me give you some examples! 


* * * * 


“A most recent case, Ask Thomas Barnett 
about his Policy. His wife just had a Baby 
and The Presto Insurance policy paid a lousy 
$80.00 on the hotel bill, and a lousy $90.00 on 
the doctor bill. He still owes 300 and some odd 
dollars. Where is he going to get it? He sure 
doesn’t make enough at Presto to make ends 
meet. 


“I understand that the company is supposed , 
to pay the same amount that you pay. That 
would make $1.70 from you, $1.70 from the 
company, which means the insurance com- 
pany should be receiving $3.40 per week and 
for $3.40 a week you should be able to get a real ’ 
good policy. 


“T wonder if the company is paying their share? 
It might be worth looking into.” . 


On the day of the election, the Union issued a leaflet . 
which concerned itself with the company’s personnel , 
consultant and the fees which had been paid to him by 
Presto and its affiliated companies. The Union referred 
to it as follows: 


a 


“He is what we call the Union Buster, and he 
has been running around the plant all this 
week. 


“WHAT’S THE FEE OF THE O.LC.?? 


“Well, take a look at the money that Presto is 
paying this man to keep the Union out of this 
plant. These figures came from the U. S. Labor 
Department in Washington, D. C.” 


The leaflet then contained a reproduction of the 
amount of money paid to the consultant as shown on 
a report filed with the Department of Labor. It totaled 
$14,901.63 in fees and out of pocket expenses for the 
year 1966, the IBEW’s handbill went further: 


“No wonder Mr. Hall only gave you a Lousy 
8¢ increase this year. Why didn’t they give 
you this money in wage increases instead of 
giving it to the Union Buster. Note, that the 
above fee’s (sic) and expenses was for 1966, 
and they only show what he turned in. Did you 
notice that all of the payments were CASH. 


“I wonder how much they have paid HIM 
THIS YEAR?” 


Presto also objected to the Board’s requirement that 
it submit a list of the names and addresses of the em- 
ployees in the voting unit to be turned over to IBEW 
to assist it in the election campaign. This list, required 
under the Board’s rule enunciated in Excelsior Under- 
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wear, Inc., 156 NLRB 1236, was submitted under pro- 
test with the company reserving its right to file ob- 
| jections based upon the requirement of the list. 


The Board declined to review the finding of its Re- 
gional Director that there were no substantial and 
material issues affecting the election. Presto filed a 
Motion for Reconsideration, specifically requesting an 
interpretation of those sections of the Board’s Rules 
and Regulations which had been construed by the Re- 
gional Director. This Motion was denied by the Board. 


2. The Unfair Labor Practice Case, Case No. 15- 
CA-3211 


Upon a charge filed by the IBEW, the Board issued 
a Complaint and an Amended Complaint, alleging that 
Presto violated Section 8 (a) (5) and (1) of the Act by 
refusing to bargain with the Union. Presto has refused 
to bargain as a means of securing court review of the 
Board’s overruling of the Objections to the Election. 


Upon the filing of a Motion for Summary Judgment 
by the General Counsel, Presto filed an opposition and 
requested a hearing. The Motion was granted by the 
Trial Examiner who found that Presto had refused to 
bargain with the certified representative of its em- 
ployees. Neither General Counsel nor IBEW sought an 
extraordinary remedy before the Trial Examiner. Con- 
sequently, his recommended order simply required that 
Presto bargain, upon request, with IBEW, with no dis- 
cussion of the remedies now sought by IBEW. 
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Both Presto and IBEW filed exceptions to the Trial 
Examiner’s Amended Decision. For the first time, 
IBEW requested access to the employees on company 
premises, backpay, and the other remedies now sought 
from this Court. The Board sustained the Trial Ex- 
aminer’s Amended Decision and ordered the conven- 
tional refusal to bargain remedy. 


SUMMARY OF ARGUMENT 
A. The Validity of the Election 


The Board has considerable discretion in establish- 
ing the standards for evaluating the fairness with 
which its elections are conducted. Judicial review is 
concerned with whether substantial evidence supports 
its findings and conclusions within the framework of 
that policy. 


Although the Board’s standards for measuring the 
effect of misrepresentations on employee choice in an 
election are proper, they were improperly applied in 
this case. It failed to follow its own precedent in de- 
ciding the time within which the other party to the 
election may reply to the misrepresentation. It incor- 
rectly characterized certain misrepresentations as 
purely campaign propaganda. 


Presto has established that IBEW misrepresented 
that the company was guilty of improper relations 
with the Board under circumstances preventing Presto 
from dispelling its effect upon employees. IBEW mis- 
represented the insurance benefits being received by 
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employees, repeated misrepresentations concerning 
their pension plan, and misrepresented that Presto was 
paying money rightfully theirs to prevent unionization. 
It has established a prima facie case of unfairness in 
conduct affecting the results of the election, and there 
is not substantial evidence in support of its contrary 
conclusion. Therefore the Board order directing Presto 
to bargain, upon request, should be denied enforce- 
ment. 


B. The Board’s Order 


If the Court finds that the Board’s order should be 
enforced, it should find that it is reasonable and prop- 
er to remedy the unfair labor practices found. The Act 
does not provide for direct review of Board decisions in 
employee representation proceedings. The only meth- 
od by which an employer may secure court review 
of such agency action is by refusing to bargain and 
thereby to test the Board’s election process through an 
unfair labor practice proceeding. This is what Em- 
ployer has done in this case and has been charged 
with no other unfair labor practice in this proceeding. 


The granting of an extraordinary remedy in this 
type of proceeding would have the effect of punishing 
the Company for pursuing the statutory method of re- 
viewing Board election proceedings and could effec- 
tively prevent the exercise of a statutory right. 


The provisions of Section 8 (d) of the Act provides 
that the obligation to bargain shall not include the 
compulsion to agree to a proposal or require a con- 


“~ 
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' cession. The effect of an order in this proceeding re- 


- quiring the payment of backpay to employees would 
' both require a concession and determine the amount 


of such concession in the proceeding which itself de- 
termined the existence of the duty to bargain. 


The rights of employees and the Union are pro- 
tected by the Board’s order. The purpose of the remedy 
is to restore the status quo. An order to bargain satis- 
fies this purpose and accords with the policies of the 
Act. 


ARGUMENT 
A. The Validity of the Election 


Congress has entrusted to the Board “a wide degree 
of discretion in establishing the procedure and safe- 
guards necessary to insure the fair and free choice of 
bargaining representatives by employees.” NLRB v. 
A. J. Tower Co., 329 U.S. 324, 330, 67 S. Ct. 324, 91 L. 
ed. 322 (1946). This has been construed by the Seventh 
Circuit as follows: 


“The Board’s wide discretion lies in the initial 
promulgation of rules and regulations, while 
the court exercises its duties in reviewing de- 
cisions involving application of the Board’s 
rules. Judicial review in these cases is not con- 
cerned with the wisdom of the Board’s policy 
but must determine whether the record as a 
whole supports the findings and conclusions 
respecting compliance with the policies, rules, 
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and regulations promulgated by the Board. 
Celanese Corp. v. NLRB, 291 F2d 224, 225, 
(7th Cir., 1961), cert. den., 368 U.S. 925, 82 
S. Ct. 360, 7 L. ed. 2d 189 (1961). 


While recognizing the degree of discretion reserved 
to the Board, this Court has not restricted its review 
of Board decisions in election situations to whether or 
not the Board acted arbitrarily or capriciously. 
N.L.R.B. v. National Truck Rental Co., 99 U.S. App. D.C. 
259, 239 F'2d 422, 425-426 (1956). 


The Board utilizes three criteria in evaluating mis- 
representations during election campaigns: (1) whe- 
ther or not the misrepresentation was of a material 
fact; (2) whether the misrepresentation came from 
a party with special knowledge of the true fact; and 
{3) whether the opposing party had sufficient oppor- 
tunity to correct the misrepresentation. These criteria 
have generally been approved by the courts. This 
Court has found their use “unobjectionable and with- 
in the competence of the Board.” Steelworkers v. 
N.L.R.B., U.S. App. D.C. 393 F2d 661, 664, 
(1968). 


The Court in N.L.R.B. v. Houston Chronicle Publish- 
ing Co., 300 F2d 273, 278 (5th Cir. 1962), referred to 
these criteria and characterized them as “merely use- 
ful factual tests for ascertaining whether the legal 
standards have been transgressed; that is, whether the 
effect of circumstances surrounding an election was 
such that the results of the election reflects the desires 
of the employees, free of improper influences.” 


' 
1 
i 


13 


The Board improperly applied these criteria in its 
conclusion that the alleged misrepresentations by 
IBEW did not raise substantial and material issues, 
affecting the outcome of the election which required a 


! hearing to determine the impact of the conduct on the 


election. 


1. The Misrepresentation That the Board and the 
Company Were Dealing Behind the Backs of 
the Employees 


Employer has a period each summer during which 
the entire plant is closed down and employees are on 
vacation. During this time in 1967, the Regional Di- 
rector’s Decision and Direction of Election was issued. 
Routinely, the Board’s agent called representatives of 
the Union and of the Company on the telephone and 
arranged for an election including the date and the 
usual details incident thereto. When the employees 
returned to work, Employer notified them of the fact 
that an election had been set in a bulletin which stated: 
“While you were away, we arranged with the Govern- 
ment to hold an election August llth to decide whe- 
ther you want or do not want the Union.” 


On July 20, 1967, IBEW handbilled all of the unit em- 
ployees with a bulletin which contained the following: 
“We have told you people Time after Time that the 
Company was dealing with the N.L.R.B. behind your 
back and there was nothing the I.B.E.W. could do about 
it.” (App. 82) 
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The misrepresentation by IBEW referred to Presto’s 
statement that it had arranged with the Government 


' for an election. It claimed that it was a confession 
| that previous accusations by the IBEW that the Com- 


pany was dealing with the National Labor Relations 


- Board behind the backs of the employees were true. 
' The leaflet does not say that the Company was trying 


to deal with the Board. It says that it was dealing with 


| the Board behind the backs of the employees. There- 


fore, the misrepresentation dealt not merely with the 
actions of Presto, but also with the action of the Board. 
Employees could only believe that both entities were 
aligned against the employees, for parties do not deal 
behind the back of another except to his detriment. 


The Regional Director’s treatment as a prohibited 
ex parte communication of the Company’s request for 
assistance in dispelling the effects of the Union’s rep- 
resentation to the employees of impropriety in the re- 
lationship between the Company and the Board placed 
the Company in an untenable position. It could not 
refute the Union’s accusation. Under the circum- 
stances, no statement by Presto could have had any 
effect on its employees’ beliefs on this issue. The 
Regional Director was the official who had ruled upon 
the issues surrounding the election itself and had di- 
rected the election. The letter from him characteriz- 
ing this as an unauthorized ex parte communication 
had the same effect upon employees as an adjudica- 
tion that it was such, and thus within the misrepre- 
sentation made by the IBEW. 


a; 
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The Company’s credibility, thus impaired, is a cir- 
cumstance within which subsequent misrepresenta- 
tions by the Union must be evaluated. Inasmuch as the 
impairment proceeded directly from the Regional Di- 
rector’s action in reliance upon the Board’s Rules and 
Regulations, the correctness of his interpretation is an 
issue before this Court. Certainly, Presto cannot com- 
plain if he properly treated its letter as a prohibited 
ex parte communication. 


As the promulgator of its own Rules and Regula- 
tions, an interpretation of the Board would be entitled 
to special weight. In this situation, however, the Board 
has not interpreted the provisions involved. Presto’s 
Motion for Reconsideration of the Board’s refusal to 
grant its Request for Review of the Supplemental De- 
cision specifically requested an interpretation of these 
provisions. The Board declined to do so. It cannot be 
determined whether it declined to review the Supple- 
mental Decision because it agreed with the Regional 
Director’s interpretation or whether it considered an 
erroneous interpretation as not material to the outcome 
of the election. 


Section 102.128 defines an unauthorized ex parte com- 
munication in three aspects: (1) the time or stage of 
the proceeding; (2) the subject matter of unauthorized 
communications; and (3) the persons to whom said 
communications are prohibited. Ex parte communica- 
tions are unauthorized only “from the stage of the pro- 
ceeding specified until the issues are finally resolved 
for the purposes of that proceeding under prevailing 
rules and practices.” Section 102.128 (a) refers to the 
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pre-election proceeding under Section 9 (c) (1) or 9 (e). 
Therefore, this section refers to the hearing which was 


| held in this proceeding under the authority of Section 
| 9 (c) (1). That hearing was held, and the Decision 
' and Direction of Election of the Regional Director had 


issued on June 30, 1967. It was at the time of the open- 
ing of this hearing that prohibitions of ex parte com- 


' munications began. Insofar as the Regional Director 
' and/or his legal assistants were concerned, there was 
' no further activity with regard to the hearing under 


Section 9 (c) (1) subsequent to June 30, 1967. 


Even if the prohibition extended through the action 
of the Board on Presto’s Request for Review, the letter 
of July 28, 1967 would have not been a prohibited com- 
munication since the Board had refused the Request 
for Review on July 26, 1967. Accordingly, the letter was 
neither mailed nor received within the time period 
prohibited in Section 102.128 and 102.128 (a). It made 
no reference to any issues litigated at the hearing un- 
der Section 9 (c) (1), since it was concerned with ac- 
tivities of the Union in connection with the campaign 
itself. If the cited sections were construed to prohibit 
all communications with a regional director after hear- 
ing opened, there would be no necessity for Section 
102.128 (b). The very existence of Section 102.128 (b) 
shows that the prohibition on ex parte communica- 
tions in Section 102.128 (a) must terminate at some 
time, since otherwise there would be no necessity for 
the beginning of a new prohibition. 


These provisions clearly have to do with the adjudi- 
cative aspect of the duties of various Board employees 


> 


ae 
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and are designed to prevent attempts to influence im- 
properly the decision-making processes of the Board 
and its constituent elements. The subject letter was 
directed to the Regional Director in his administrative 
capacity at a time when there was no issue pending 
before him for decision, and did not relate to his ad- 
judicative functions under the Act. 


Representations involving the Board during election 
campaigns partake of two aspects. In one, the mis- 
representation may be that the Government favors the 
party making the assertion. See e.g., N.L.R.B. v. Bata 
Shoe Company, 377 F2d 821, 828 (4th Cir. 1967), cert. 
den. 389 U.S. 917, 19 L. Ed. 2d 265, 88 S. Ct. 238 (1967). 
Or, as in the present case, the declarant may repre- 
sent that the other party is improperly involved with 
the Board. N.L.R.B. v. Lord Baltimore Press, Inc., 370 
F2d 397, 402-403 (8th Cir. 1966). In the latter situation, 
it would be expected that employees would turn to the 
union which exposed the company’s chicanery. Its 
“electioneering significance ... would naturally lie in 
its thrust at the integrity of the employer in respect to 
its labor relations... .” Ibid, p. 402. 


In judging the effect of a misrepresentation, the 
second of the Board’s criteria relates to the believabili- 
ty of the statement. As stated by Judge Aldrich in 
N.L.R.B. v. A. G. Pollard Company, 393 F2d 239, 242 
(1968): 


“In judging the effect of a misrepresentation 
the test cannot be whether the speaker in fact 
had special knowledge, but must be whether 
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the listeners would believe that he had. A 
misrepresentation by one having prime access 
to pertinent facts would be of no consequence 
if, for some reason, his listeners did not think 
him believable. On the other hand, a misrep- 
resentation by one in fact having no knowledge 
at all would be effective if he was thought to 
be credible.” (footnote omitted) 


Believability is not exclusively the result of real or 
apparent special knowledge. In this case the Union’s 
misrepresentation concerning the Employer’s integri- 
ty received added credence from the treatment of 
the letter. 


2. The Misrepresentations on the Eve of the Elec- 
tion 


In a leaflet of August 7, 1967, IBEW made the claim 
that the Company had no pension plan. (Regional Di- 
rector’s Supplemental Decision). Presto in a handout 
on August 4 had listed the pension plan as one of its 
benefits. In the leaflet issued on August 10, 1967, the 
IBEW reiterated its false representation that there 
was no pension plan by stating that: “After 13 long 
years of business and This Company does not have a 
pension plan for its employees ....” The Union stated 
further: “. .. NOW is The Time you should secure 
your Pension Plan, so you won’t have to worry about it 
in the future.” The leaflet continued with further rep- 
resentations that there is no pension plan. 
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The same leaflet contained several misrepresenta- 
tions with regard to the insurance plan. It stated that a 
specific named employee had a claim for maternity 
benefits for which the insurance policy paid only $80.00 
on the hospital bill and $90.00 on the doctor bill. The 
claim had not been filed. In fact, the employee was 
entitled to $100.00 on his doctor bill. The leaflet claim- 
ed that after payment that the employee still owed: 
“300 and some odd dollars.” In fact, the hospital bill, 
before payment of benefits, amounted to $219.25, in- 
cluding television and a private room. The Doctor’s 
bill was $175.00 so that the total bill was $394.25, and, 
after payment of benefits, the amount due was $214.25. 


By giving the name of the employee and purporting 
to be authoritative and truthful, the employees could 
not have believed other than that this was factual. 
Most employees use semi-private accommodations and 
forego the luxury of television sets. The total materni- 
ty costs, before reimbursement by insurance, are 
normally about the same as those which the Union 
misrepresented to be the amount due after reimburse- 
ment. 


The Union continued in the leaflet to misrepresent 
the insurance. It stated that the Company should be 
matching the amount paid by the employees. Speaking 
from its expertise as a representative of employees, it 
implied that a better policy would be secured if the 
Company would only pay as much as the employee. 
In fact, the Company was paying $2.58 per week for 
each employee’s insurance. 
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This leaflet was distributed by the Union on August 
' 10, within 24 hours of the election, and the Company 
' did not have an adequate opportunity to rebut the false 
' assertions. With regard to the employee used as an 
' illustration, he did not file his claim on the doctor 
bill until September 11, 1967, and Employer did not 
know until then the facts. 


This is a material misrepresentation of the kind 
which the courts have held to justify setting aside 
elections. “Purportedly authoritative and truthful as- 
_ sertions concerning wages and pensions . . . are not 
' mere prattle; they are the stuff of life for Unions and 
- members, the selfsame subjects concerning which men 
organize and elect their representatives to bargain.” 
N.L.R.B. v. Houston Chronicle Publishing Co., supra, 
page 280. See also N.L.R.B. v. Bonnie Enterprises, Inc., 
341 F2d 712, 714 (4th Cir. 1965), in which the Court 
finds material representations regarding pension plans. 


Of critical significance is the fact that the reference 
to the pension plan is a repetition of a misrepresenta- 
tion on the very eve of the election and directly in the 
fact of a contradiction by Employer. In Gummed Prod- 
ucts Co., 112 NLRB 1092, 1094, the Board considered 
this a factor militating in favor of setting the election 
aside. 


The Court in Schneider Mills, Inc. v. N.L.R.B., 300 
F2d 375, 380 (4th Cir. 1968) stated that “To the extent 
that previously made misrepresentations were repeat- 
ed, we think that their vitiating effect on the validity 
of the election can be obviated only if the company had 
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a second opportunity to make an effective reply, whe- 


ther the company availed itself of the opportunity or 
not.” 


The Regional Director found that the misrepresen- 
tations distributed on August 10, the day before the 
election allowed sufficient time and ample opportunity 
for the Employer to make answer had it cared to do 
so. Both Hollywood Ceramics, 140 NLRB 221 and 
United Gypsum Company, 130 NLRB 901 involve mis- 
representations made by the union on the day pre- 
ceding the election and at approximately the same 
amount of time before the actual balloting. In both 
cases, the Board relied upon the absence of sufficient 
time for the employer to make an effective reply. 


Additionally, the specific insurance claims about 
which the Union made misrepresentations in its in- 
surance leaflet were not presented to Employer until 
September 11, 1967 — a full month after the election. 
Employee concern is exclusively with how much will 
be paid by them after the use of insurance benefits. 
Thus, a policy is good or bad depending upon the de- 
gree to which it covers the amount of their claim. The 
misrepresentation was not simply concerned with the 
provisions of the insurance coverage. If Presto stated 
the amounts payable on an insurance claim, this would 
be a futile attempt to dispel the misrepresentations 
contained in a leaflet which falsely represented the 
amount still to be paid by individuals. The Company 
had neither the knowledge nor means to get the 
amount of Thomas Barnett’s claim and/or. the amount 
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to be paid by him after application of his insurance 
benefits. 


The fact that the misrepresentations were of some 
- matters of which Presto had knowledge does not pre- 
' vent consideration of their effect upon the outcome 
- of the election. See N.L.R.B. v. Trancoa Chemical 
Corp., 303 F2d 456 (1st Cir. 1962). The misrepresenta- 
tions included references to conditions at the employ- 
er’s plant and the company made a reply, albeit in- 
effectively. N.L.R.B. v. Bata Shoe Company, Inc., 
supra, was set aside on a misrepresentation that the 
employer had union contracts in other locations. 


3. The Election Day Misrepresentations 


On the day of the election IBEW distributed hand- 
bills which misrepresented the amount and reason for 
the payment of funds to Presto’s labor relations con- 
sultant. As pointed out on page 10 of the Regional 
Director’s Supplemental Decision, services by him 
have been a part of Presto’s personnel program since 
long before the Union ever began any organizational 
campaign in Jackson. His services for which the pay- 
ments listed in the Union leaflet were made, were 
performed for five separate plants of Presto in widely 
dispersed geographical areas. 


The Regional Director found that there was not an 
adequate opportunity for reply to this misrepresenta- 
tion, but held that it came within the bounds of per- 
missible misrepresentation. The Union’s last minute 
leaflet purports to be “official records of the United 
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States Government.” Employees were not in a posi- 
tion to evaluate the truthfulness or falsity of the Un- 
ion’s representation. They could only reasonably be- 
lieve that the official Government records quoted rep- 
resented not only the amount but also the purpose for 
which the funds were paid — that purpose claimed by 
the IBEW. The amount of money including fees and 
expenses totals $14,901.63, which would seem an enor- 
mous sum to the individual employees if paid for the 
purposes claimed by the Union. In fact, it is not dis- 
proportionate. 


An employee believing it paid for the sole purpose 
of keeping a union from the Jackson plant would cer- 
tainly accept it as factual and would be resentful. 


The Board has held that a misrepresentation with 
regard to an employer’s inequitable distribution of his 
funds is objectionable conduct and does have a sub- 
stantial effect on employee votes in an election. Halsey 
W. Taylor Co., 147 NLRB 16, 19. The employees could 
not evaluate the bulletin as solely election propagan- 
da. They would certainly accept the representation of 
official fact under the guise of Government records. 


Thus the criteria of Hollywood Ceramics, supra, at 
page 224 have been met. A substantial departure from 
truth was made at a time which prevented the other 
parties from making an effective reply and the mis- 
representations, whether deliberate or not, reason- 
ably may be expected to have had a significant impact 
upon the election. “The union would not have made 
such statements if it had not believed that they would 
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_ be material in influencing the vote. There was no time 
' for rebuttal of the false statement.” Celanese Corpora- 
tion v. N.L.R.B., supra, page 226. 


4. The Excelsior Rule 


The First Circuit found that the rule of the Board 
requiring the furnishing of the names and addresses 
of employees by an employer for use of the union was 
invalid because it was not promulgated in accordance 
with the provisions of the Administrative Procedures 
Act. Wyman-Gordon Co. v. N.L.R.B., 397 F2d 394, 68 
LRRM 2483 (1st Cir. 1968), cert. granted, 


In view of the fact that certiorari has been granted, 
the determination of its validity cannot be made in this 
proceeding. In the event, however, that the Supreme 
Court sustains the decision of the First Circuit, the 
forced compliance of Presto with this rule had a ma- 
terial and substantial effect on the outcome of the 
election. The intent of the Board’s rule was to assist 
the Union in its organizational efforts. See Excelsior 
Underwear, Inc., supra. Therefore, the outcome of the 
election was affected by reason of their increased 
ability to see and convert Union adherents. If the rule 
is invalid, the assistance to the Union was the result 
of an improper exercise of the Board’s authority and it 
should be grounds for setting the election aside. 


B. The Board’s Order is Reasonable and Proper Un- 
der the Violations Found 


The extraordinary relief requested by the IBEW in 


e 


¢ 
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' this case has been granted in only those cases involv- 
ing massive violations by an employer. This Court, in 
granting enforcement of most of the Board’s order in 
IUE v. NLRB, 127 U.S. App. D.C. 303, 383 F. 2d 230 
(D.C. Cir. 1967), noted in footnote 4 that giving access 
of one hour to a union in the company’s plant was 
“fairly strong medicine.” The Court approved such a 
remedy because of the “aggravated circumstances” 
in that case. 


As set forth in the brief of IBEW, the Union’s ef- 
forts to organize the employees of Presto has extended 
over a period of more than two years. During that 
period, in a plant in which there were more than 600 
employees, the only violations of the Act found by the 
Board, other than the technical refusal to bargain in 
this case, consisted of three conversations, involving 
two minor supervisors, over two years ago. Under 
these circumstances a remedy which does more than 
pass upon the validity of the election and confirm the 
certification of the union would be punitive and a 
punishment of Presto solely for its use of the proce- 
dures provided by the Act for reviewing Board elec- 
tion decisions. This Court has recognized the difficulty 
of requiring the payment of money as a part of the 
remedy in a refusal-to-bargain case. UAW v. NLRB, 

U.S. App. D.C. , 392 F. 2d 801, 810 (1967), cert. 
den. 392 U.S. 906, 20 L. Ed. 2d 1364 (June 10, 1968). It 
is apparent from the statute that any bargaining order 
requiring the giving of a pay increase to employees is 
the forcing of a concession rather than the enforcement 
of a concession already made and that it is unam- 
biguously prohibited by the terms of Section 8(d). 
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Stripped of nonessentials, the Union’s argument is 
essentially that the passage of time may have dissi- 
pated its majority status. Existing remedies adequate- 
ly protect its interest in such event. See Franks Bros. 
Co. v. NLRB, 321 U.S. 702, 704-5, 64 S. Ct. 817, 88 L. 
Ed. 1020 (1944). As pointed out by this Court, “If a 
union loses its majority . . . because the company 
wrongfully refused to bargain with it, restoration of 
the status quo calls for Board recognition of the un- 
ion.” Local 57, International Ladies Garment Workers 
Union, AFL-CIO v. NLRB, 126 U.S. App. D.C. 81, 87, 
374 F. 2d 295, 301, cert. den., 387 U.S. 942, 87 S. Ct. 
2078, 18 L. Ed. 2d 1328 (1967). In other words, the union 
is placed in its status as the collective bargaining rep- 
resentative of the employees with its full rights and 
responsibilities just as if the employer had recognized 
it on the day following the election. 


CONCLUSION 


Presto respectfully requests the Court to find that 
the unfairness of the Union’s campaign prevented the 
holding of a valid election free of improper influence. 
Accordingly, it is requested that the Court would de- 


cline enforcement of the Board’s order as not sup- _ 


ported by substantial evidence on the record as a 
whole. 


In the event the Court finds that a bargaining order 
is appropriate, the Board’s order is reasonable and 
proper under all the circumstances and it is requested 
that it be enforced in accordance with its existing 
terms. 
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APPENDIX 


Statutes Involved 


National Labor Relations Act, as amended, 29 U.S.C 
§ 151, et. seq., 61 Stat. 136: 


Section 8 (a). It shall be an unfair labor 
practice for an employer — 


(1) to interfere with, restrain, or coerce 
employees in the exercise of the rights guaran- 
teed in section 7; é 


* * * * 


(5) to refuse to bargain collectively with 
the representatives of his employees, subject 
to the provisions of section 9(a). 


* * * * 


Section 8(d). For the purposes of this sec- 
tion, to bargain collectively is the performance 
of the mutual obligation of the employer and 
the representative of the employees to meet at 
reasonable times and confer in good faith with 
respect to wages, hours, and other terms and 
conditions of employment, or the negotiation 
of an agreement, or any question arising there- 
under, and the execution of a written con- 
tract incorporating any agreement reached if 
requested by either party, but such obligation 
does not compel either party to agree to a pro- 
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posal or require the making of a concession: 
Provided, That where there is in effect a col- 
lective-bargaining contract covering employ- 
ees in an industry affecting commerce, the 
duty to bargain collectively shall also mean 
that no party to such contract shall terminate 
or modify such contract, unless the party de- 
siring such termination or modification — 


(1) serves a written notice upon the other 
party to the contract of the proposed ter- 
mination or modification sixty days prior 
to the expiration date thereof, or in the 
event such contract contains no expiration 
date, sixty days prior to the time it is pro- 
posed to make such termination or modifi- 
cation; 


(2) offers to meet and confer with the 
other party for the purpose of negotiating 
a new contract or a contract containing the 
proposed modifications; 


(3) notifies the Federal Mediation and 
Conciliation Service within thirty days af- 
ter such notice of the existence of a dis- 
pute, and simultaneously therewith noti- 
fies any State or Territorial agency estab- 
lished to mediate and conciliate disputes 
within the State or Territory where the 
dispute occurred, provided no agreement 
has been reached by that time; and 


30 


(4) continues in full force and effect, 
without resorting to strike or lockout, all 
the terms and conditions of the existing 
contract for a period of sixty days after 
such notice is given or until the expiration 
date of such contract, whichever occurs 
later: 


The duties imposed upon employers, employ- 
ees, and labor organizations by paragraphs 
(2), (3), and (4) shall become inapplicable 
upon an intervening certification of the Board, 
under which the labor organization or indivi- 
dual, which is a party to the contract, has 
been superseded as or ceased to be the rep- 
resentative of the employees subject to the 
provisions of section 9 (a), and the duties so 
imposed shall not be construed as requiring 
either party to discuss or agree to any modi- 
fication of the terms and conditions contained 
in a contract for a fixed period, if such modi- 
fication is to become effective before such 
terms and conditions can be reopened under 
the provisions of the contract. Any employee 
who engages in a strike within the sixty-day 
period specified in this subsection shall lose 
his status as an employee of the employer en- 
gaged in the particular labor dispute, for the 
purposes of sections 8, 9, and 10 of this Act, 
as amended, but such loss of status for such 
employee shall terminate if and when he is re- 
employed by such employer. 


* ® * we 


Go F25F 


& 


31 


Section 10 (f). Any person aggrieved by a 
final order of the Board granting or denying 
in whole or in part the relief sought may ob- 
tain a review of such order in any circuit court 
of appeals of the United States in the circuit 
wherein the unfair labor practice in question 
was alleged to have been engaged in or where- 
in such person resides or transacts business, 
or in the United States Court of Appeals for 
the District of Columbia, by filing in such 
court a written petition praying that the order 
of the Board be modified or set aside. A copy 
of such petition shall be forthwith transmit- 
ted by the clerk of the court to the Board, and 
thereupon the aggrieved party shall file in the 
court the record in the proceeding, certified 
by the Board, as provided in section 2112 of 
title 28, United States Code. Upon the filing 
of such petition, the court shall proceed in 
the same manner as in the case of an appli- 
cation by the Board under subsection (e) of 
this section, and shall have the same jurisdic- 
tion to grant to the Board such temporary 
relief or restraining order as it deems just and 
proper, and in like manner to make and en- 
ter a decree enforcing, modifying, and enforc- 
ing as so modified, or setting aside in whole 
or in part the order of the Board; the findings 
of the Board with respect to questions of fact if 
supported by substantial evidence on the record 
considered as a whole shall in like manner 
be conclusive. 


* * * * 
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Rules and Regulations of the National Labor Rela- 
' tions Board, Series 8, as amended, 31 F.R. 13850: 


Section 102.126 Unauthorized communica- 
tions. — No person who is a party to, an agent 
of a party to, or who intercedes in, an on-the- 
record proceeding of the types defined in sec- 
tion 102.128, shall make an unauthorized ex 
parte communication to Board agents of the 
categories designated in that section, concern- 
ing the disposition on the merits of the sub- 
stantive and procedural issues in the proceed- 
ing. 


Section 102.128 Types of on-the-record pro- 
ceedings; categories of Board agents; and dur- 
ation of prohibition. — Unless otherwise pro- 
vided by specific order of the Board entered 
in the proceeding, the prohibition of section 
102.126 shall be applicable in the following 
types of on-the-record proceedings to unauthor- 
ized ex parte communications made to the 
designated categories of Board agents who 
participate in the decision, from the stage of 
the proceeding specified until the issues are 
finally resolved by the Board for the purposes 
of that proceeding under prevailing rules 
and practices: 


(a) Ina preelection proceeding pursuant to 
section 9 (c) (1) or 9 (e), or in a unit clarifica- 
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tion or certification amendment proceeding 
pursuant to section 9 (b), of the act, in which a 
formal hearing is held, communications to the 
regional director and members of his staff 
who review the record and prepare a draft of 
his decision, and members of the Board and 
their legal assistants, from the time the hear- 
ing is opened. 


(b) In a postelection proceeding pursuant 
to section 9 (c) (1) or 9 (e) of the act, in which 
a formal hearing is held, communications to 
the hearing officer, the regional director and 
members of his staff who review the record 
and prepare a draft of his report or decision, 
and members of the Board and their legal as- 
sistants, from the time the hearing is opened. 


* * * = 


Section 102.33 — Receipt of prohibited com- 
munications; reporting requirements. — (a) 
Any Board agent of the categories defined 
in section 102.128 to whom a prohibited oral ex 
parte communication is attempted to be made 
shall refuse to listen to the communications, 
inform the communicator of this rule, and ad- 
vise him that if he has anything to say it should 
be said in writing with copies to all parties. 
Any such Board agent who receives a written 
ex parte communication which he has reason 
to believe is prohibited by this subpart shall 
promptly forward such communication to the 
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Office of the Executive Secretary if the pro- 
ceeding is then pending before the Board, to 
the chief trial examiner if the proceeding is 
then pending before a trial examiner, or to 
the regional director involved if the proceed- 
ing is then pending before a hearing officer or 
the regional director. If the circumstances in 
which the unauthorized communication was 
made are not apparent from the communica- 
tion itself, a statement describing those cir- 
cumstances shall also be submitted. The exe- 
cutive secretary, the chief trial examiner, or 
the regional director to whom such a com- 
munication is forwarded shall then place the 
communication in the public file maintained 
by the agency and shall serve copies of the 
communication on all other parties to the pro- 
ceeding and attorneys of record for the par- 
ties. Within 10 days after the mailing of such 
copies, any party may file with the executive 
secretary, the chief trial examiner, or region- 
al director serving the communication, and 
serve on all other parties, a statement setting 
forth facts or contentions to rebut those con- 


tained in the unauthorized communication. 
/ 
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No. 22,051 


| INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, AFL-CIO, 
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Ve 
NATIONAL LABOR RELATIONS BOARD, 
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and 
PRESTO MANUFACTURING COMPANY, 
Intervenor, 
No. 22,313 
» 
. PRESTO MANUFACTURING COMPANY, 
. Petitioner, 
Vv. 
> 
NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Petitions to Review and Cross-Application to 
; Enforce an Order of the National Labor Relations Board 


pt BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


ISSUES PRESENTED FOR REVIEW 
The questions presented, as formulated in the pre-hearing con- 


ference stipulation (J.A. 172-175)! are as follows: 


1 J.A. refers to those portions of the record printed as a joint appendix to the 
briefs. References preceding a semicolon are to the Board’s findings; those follow- 


ing are to the supporting evidence. 
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A. In case No. 22,313, the issue is: 


Whether the Board properly certified the Union as the exclusive 
bargaining representative of the employees in an appropriate unit. 


B. In case No. 22,051, the issue is: 
Whether the Board’s order is reasonable and proper. 


These cases have never previously been before this Court. 


COUNTERSTATEMENT OF THE CASE 


Case No. 22'313 is before the Court upon the petition of Presto Manu- 
facturing Co. (hereafter called “the Company”) to review and set aside an 
order of the National Labor Relations Board issued against it on June 24, 
1968, pursuant to Section 10(c) of the National Labor Relations Act, as 
amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C. Sec. 151 et seq.). The 
Board has cross-applied for enforcement of its order. The Board’s Decision 
and Order (J.A. 170-171) are reported at 172 NLRB No. 30. In Case No. 
22,051 the International Brotherhood of Electrical Workers, AFL-CIO, 
(hereafter “the Union”) has petitioned to review and modify the Board’s 
order insofar as it denied relief to the Union, the charging party before 
the Board. This Court has jurisdiction of the proceedings under Section 
10(e) and (f) of the Act. 


I, THE BOARD’S FINDINGS OF FACT 


Briefly, the Board found that the Company violated Section 8(a)(5) 
and (1) of the Act by refusing to bargain with the Union certified by the 
Board, following the representation proceedings described below, as the 
exclusive representative of an appropriate unit of the Company’s employees. 


The facts underlying this finding are summarized below: 


A. The Representation Proceeding 


ee 4 On May 19, 1967,? the Union, pursuant to Section 9(c) of the Act, | 
filed a representation petition with the Board requesting an election for 

certification as the exclusive representative for the production and mainte- | 
nance employees at the Company’s Jackson, Mississippi, plant (J.A. 1-3). | 
The Regional Director issued a Decision and Direction of Election on June 
30 (Ibid.). In the election, held August 11, the Union received 334 votes, 
245 votes were cast against union representation and 29 ballots were chal- 
lenged (J.A. 26). | 


, I 
pS Thereafter, the Company filed timely objections to the election GA. 
19-25). The Regional Director, pursuant to Section 102.69(c) of the 
4 Board’s Rules and Regulations (29 CFR 102.69(c)), conducted an investiga- 
io tion of the issues raised by the Company, affording all parties an opportu: 


nity to submit evidence.? The investigation disclosed no material issues of 
fact warranting a hearing, so none was held. Finding the Company’s ob- | 
jections to be without merit, the Regional Director issued a Supplemental 
Decision and Certification of Representative on November 9, certifying thé 
Union as the bargaining representative of the employees in the unit (J.A. | 


26-44). In overruling the objections which Presto presses before this 
Court,* the Regional Director found as follows: | 


1. The Company claimed in Objection No. 10 that the employees | 
“were coerced, restrained and intimidated, and their rights were violated by 


Ear Sy ee 
Xe ¢ Na 


? Hereafter all dates are 1967, unless otherwise specified. 
3 The Company submitted 34 exhibits—the campaign literature of both sides—with | 
its objections to the election, as well as an affidavit from its personnel director (J.A. 
45-99). 
| 
4 The objections raised before the Board but abandoned here (Co. Br. 3, n. 1), are | 
> not discussed in our brief. 
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the Employer’s having been required to submit a list of names and ad- 
dresses of all employees eligible to vote to the Board, which was, in turn, 
submitted to the Union . . . ” This objection was overruled because the 
production of the list was validly required by the election rule announced 
by the Board in Excelsior Underwear, Inc., 156 NLRB 1236 (1966) 
(J.A. 31). 


2. In regard to Objection No. 11, the Regional Director found that 
the statements objected to by the Company in two pieces of campaign 
literature constituted typical campaign propaganda “of the kind the Board 
declines to police or censor, but, rather leaves the evaluation thereof to 
the good sense of the voters” (J.A. 34; 82, 98). Thus, in Objection 
11A, the employer complained of the Union’s handbill (J.A. 82) al- 
leging, inter alia, that “the Company is dealing with the NLRB behind 
your backs.” The Regional Director observed that this statement was 
made in express response to an earlier Company handbill asserting that 


while the employees were on vacation, it (the Company) had “arranged < 
with the Government to hold an election” (J A. 52), and complained that o) 
the Union’s attempt to secure an earlier election date had been frustrated by 
Company opposition (J.A. 82). Moreover, the Regional Director found that KE 
the three week interval before the election left the Company ample time to | 
reply to the handbill. In making this finding, the Regional Director rejected : 
the Company’s claim that he had prejudiced the Company’s ability to reply ; 


by forwarding to the Union, pursuant to the Board’s rules governing ex parte 
communications (Board Rules & Regulations Sec. 102.126, 102.128, 102.129, 
29 CFR 102.126, 102.128, 102.129), a copy of the Company’s letter to him 
protesting the Union’s language (J.A. 35; 83-86). 


In objection 11B, the Company protested the Union claim that money 
paid by the Company to a personnel consultant, whom the Union styled a 
“union buster”, was paid to keep the Union out of the plant. The Regional 4 


& 


at 


Director also found this statement to be permissible campaign propaganda. | 


The basic facts in the Union’s handbill were truthfully shown in a reproduced 


Labor Department form, and the objectionable matters were obvious con- | 


clusions and inferences drawn by the Union which the employees could 
appraise, and which were not so misleading as to require setting aside the 


election (J.A. 35-36; 98). in 


3. Finally, the Regional Director dismissed Objection 14, in which 
the Company claimed that the Union’s statements in two handbills about 
the Company’s insurance and pension plans for employees were mislead- 
ing (J.A. 40-43; 93, 97). The Company objected (1) to the Union 
statement that the employees had no pension plan, whereas the Com- 
pany had stated in its handbill that the Company offered “a constantly: | 
improving retirement program at no cost to the employees” (J.A. 74); 
and (2) to the Union’s misstatement that a particular employee had had: 
a hospital bill of about $470, to which the Company’s insurance plan | 
only contributed $170, whereas in fact the total bill had been $394.25 | 
of which the Company had paid $180; and (3) to the Union’s implica- | 
tion that the Company’s contribution to the insurance plan perhaps did 
not equal the employees’ because, if it did, the employees “.. . should 
be able to get a real good policy” (J.A. 97). | 


In dismissing this objection, the Regional Director found that the 
employer had ample time to reply to both pamphlets, and had fully presented 
its position to the employees. He also pointed out that “the Employer 
knew better than anyone else the provisions of such insurance and pension 
plans,” and was consequently able effectively to answer the Union’s state-! 
ments (J.A. 42-43). 


B. The Unfair Labor Practice Proceeding 


Pursuant to the certification, the Union requested recognition on 
November 15 and thereafter; the Company refused recognition on the 
basis that the certification was invalid (J.A. 157). The Union then 
filed the charge in the instant case and the Regional Director issued 
a complaint; the Company in its answer denied any violation of Section 


8(a)(5). 


On March 5, pursuant to the motion of the General Counsel, the 
Trial Examiner issued an order to show cause before March 20, 1968, why 
the motion for summary judgement should not be granted; on April 3, 1968, 
he granted the motion on the basis that the Company, in its response to 
the order to show cause, proffered no newly discovered evidence and he 
was therefore bound by the findings of the Board in the earlier representa- 
tion case (J.A. 158; 145-147).5 


Both the Union and the Company filed objections to the Trial Ex- 
aminer’s Decision. |The Company objected both to the underlying certifica- 
tion and the summary judgment; the Union requested the Board to con- 
sider imposing additional remedies on the Company for the refusal to bar- 
gain. The Board, however, rejected the objections filed by both parties 
and adopted the Trial Examiner’s Decision (J.A. 170-171). 


II. THE BOARD’S ORDER 


The Board’s order (J.A. 171) requires the Company to cease and desist 
from the unfair labor practices found and, on request, to bargain collectively 


5 The Company’s response to the Order to Show Cause not having been received un- 
til March 21, 1968, the Trial Examiner’s Decision originally issued without reference to 
it on March 27, 1968; thereafter the record was reopened and the late filed response 
was considered, and an Amended Decision was issued (J.A. 157). 


with the Union as the exclusive representative of the employees, and to 


post appropriate notices. 


ARGUMENT ! 


I. THE BOARD PROPERLY OVERRULED THE COMPANY’S | 
OBJECTIONS TO THE ELECTION | 

The sole issue raised by the Company’s petition for review is whether | 

the Board’s certification of the Union is valid for, if so, the Company’s ad- | 
mitted refusal to bargain violates Section 8(a)(5) and (1) of the Act. The 
Company contends that the Board should have set aside the election both 
because of pre-election statements by union representatives which allegedly 


interfered with the employees’ free choice; and because the Union was 
improperly assisted by the Board’s Excelsior rule, under which the Com- | 
pany was obliged to give the names and addresses of its employees to the 
Union. We show below that neither of these contentions warranted setting 


aside the election and, accordingly, the Board properly certified the Union. 
| 


| 

| 

A. The Union’s Pre-election Statements | 

As the Company concedes, the question presented here — whether to 
set aside an election because of pre-election statements — is a matter which 
rests within the sound discretion of the Board. For, “Congress has entrust. 
ed the Board with a wide degree of discretion in establishing the procedure 
and safeguards necessary to insure the fair and free choice of bargaining repre- 
sentatives by employees” (N.L.R.B. v. A.J. Tower, 329 U.S. 324, 330 (1946)). : 
See also N.L.R.B. v. Waterman S.S. Corp., 309 U.S. 206, 226 (1940);N.L.R.B, 
v, National Truck Rental Co., 99 U.S. App. D.C. 259, 239 F.2d 422, 425-426 | 
(1956), cert. denied, 352 U.S. 1016. The question before the Court is thus | 
not whether substantial evidence supports the Board’s determination that the | 


election was validly conducted, but whether the Board abused its discre- 
tion in determining that the conduct of which the employer complains 
did not, in all the circumstances, make a free and fair election impossible. 
N.L.R.B. v. National Truck Rental, supra. 


The Board, seeking to “balance the right of the employees to an un- 
trammeled choice, and the right of the parties to wage a free and vigorous 
campaign,” has formulated certain guidelines as a means to determine 
whether a secret ballot election should be set aside. Hollywood Ceramics 
Company, Inc., 140 NLRB 221, 224 (1962); United States Gypsum Com- 
pany, 130 NLRB 901, 904-905 (1961). In striking this balance, the Board 
will overturn an election only where there has been a misrepresentation 
which “(1) involves a substantial departure from the truth, (2) at a time 
which prevents the ‘other parties from making an effective reply, (3) so 
that the misrepresentation . . . may reasonably be expected to have a sig- 
nificant impact on the election” (Hollywood Ceramics Co., supra, at 224, 
cited with approval! in Steelworkers v. N.L.R.B. (Luxaire Co.), ... U.S. 
App. D.C. . . . , 393 F.2d 661, 664 (1968). Moreover, even where a 
misrepresentation is substantial, the election will not be set aside if the 
employees are “in a position to know the truth of the fact asserted” id., 
at 223. Finally, the burden is not on the Board to establish the validity 


of the election; rather, the objecting party must show with specific evidence 


that the election was not fairly conducted. N.L.R.B. v. Mattison Machine 
Works, 365 U.S. 123, 124 (1961). The burden thus assumed is a “heavy” 
one (Shoreline Enterprises v. N.L.R.B., 262 F.2d 933, 942 (C.A. 5, 1959)), 
for “the results of ia secret ballot election . . . should not be lightly set a- 
side.” The Liberal Market, Inc., 108 NLRB 1481, 1482 (1954). We re- 
spectfully submit that the Company has not met that burden. 


1. The Company objects to the Union’s handbill distributed July 20 
(three weeks before the election), which states in relevant part: 


Now lets take a look at Mr. Hall’s so-called Handbill 
that was passed out on Monday. In the Second Para- 


ca graph he said, while you were away the Company ar- 
ad , ranged with the Government to hold an election. 
| Well as you well know the I.B.E.W. wanted the elec- 


6 tion to be held the last part of May, but the Compa- 

: ny said no. We have told you people time after time | 
that the Company was dealing with the N.L.R.B. behind 
your backs, and there was nothing the I.B.E.W. could do 


about it (Ex. E-22). 
b 
| 4 The gist of the Company’s complaint is that the phrase, “The Compa- 
a ny was dealing with the N.L.R.B. behind your backs,” aligned the Board 
: with the Company in a serious charge of misdealing which could only in- 
fluence employees to vote for the Union. Additionally, the Company 
Z claims that it was unable to reply to this charge in the intervening three 


weeks before the election because the Regional Director improperly dis- 
closed to the Union, as a prohibited ex parte communication, the Compa- 
ny’s letter to the Regional Director protesting the Union’s charge. The 
Company argues that this action of the Regional Director further served 
to confirm the Union’s claim that the Company and the Board were deal- 


ing with each other against the interests of the employees and the Union, 
and would have rendered futile any attempt by the Company — had one 
been made — to rebut the accusation. 


Every aspect of this objection by the Company is, we submit, patent- | 
ly without merit. As the Regional Director noted (J.A. 32, n. 3, 34 | 
35) and the Union handbill reveals, the “dealing behind your backs” 
statement was made in response to the Company’s claim to the employees 


that “while you were away we arranged with the government to hold an 

election August 11th to decide whether you want or do not want the 
union” (J.A. 52). Thus, the original claim that the Company and the 

government were “aligned” came from the employer itself, not ihe Union. | 
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The handbill also makes clear that the Union statement dealt only with 
the timing of the election, an issue which had been raised in earlier Union 
handbills calling attention to the Company’s refusal to agree to a consent 
election and noting that the Board’s agreement to an extension of time for 
the Company to file briefs had resulted in delay of the election until after 
the plant’s summer vacation (J.A. 79-80). Thus, the factual claim 
made by the Union consisted essentially of the statement that the Board 
accepted the Company’s desires for an election date over the objection of 
the Union — a misrepresentation which, we submit, the employees could 
properly evaluate as campaign propaganda, especially in light of the em- 
ployer’s original alignment of itself in favorable terms with the Board. No 
statement remotely comparable to that made in N.L.R.B. v. Lord Baltimore 
Press, 370 F.2d 397, 402-403 (C.A. 8, 1966) (Co. Br. 16), where the Union 
charged that the Board processes had been successfully subverted by the 
Company having “‘bought off” unfair labor practice charges, was made in 
this case. In short, the phrase objected to is part of the species of “exag- 
gerations, hyperbole and appeals to the emotions of which election cam- 
paigns are made,” Schneider Mills v. N.L.R.B., 390 F.2d 375, 379 (C.A. 4, 
1968); Baumritter v. N.L.R.B., 386 F.2d 117, 120 (C.A. 1, 1967); Bok, 
Regulating NLRB Election Tactics, 78 Harv. L. Rev. 38, 88 (1964).® 


© NLRB. v. Bata Shoe Co., 377 F.2d 821, 828 (C.A. 4, 1967), cert. denied, 389 
US. 917 (1967), is also factually different from this case since the statements there, as 
found by the Board, were clearly misrepresentations of the function of the Board, in- 
volving statements that the Board and the Union together would protect the benefits 
employees had under contracts with the Company. Moreover, the Court found that 
these misrepresentations did not interfere with the fairness of the election in light of 
the fact, also present in the instant case (see discussion below, pp. 11-12), that the 
employees had previous experience with Board elections and the Company had ample 
opportunity to reply. 
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Moreover, the Company had ample time — from July 20 to August | 
11 — to rebut the offensive implication of the phrase to which it objects, 
and to give its version of the facts surrounding the setting of the election. 
The Regional Director’s action treating the Company’s letter of protest as | 
an ex parte communication and forwarding it to the other parties, cannot 
reasonably be said to have precluded the Company from answering the 
Union’s assertions. Whether or not the Regional Director properly treated | 
j the letter as a prohibited ex parte communication, his action in so classify- 


a ing it was irrelevant to the Company’s opportunity to respond to the un- | 
| derlying “‘misrepresentation” of the Union handbill. | 
al 


The Company’s underlying argument is that its credibility was im- | 
paired by the Regional Director’s treatment of the letter as ex parte: “The 


letter from him characterizing this as an unauthorized ex parte communica: 
| 


tion had the same effect upon employees as an adjudication that it was 
such, and thus within the misrepresentation made by the IBEW” (Co. Br. | 
13). But nothing in the Regional Director’s letter — which merely states | 
that he considers the Company communication to be ex parte under the | 
relevant rules’? — implies any approval of the Union’s statements in the | 
handbill which the letter protested. In fact, the Regional Director’s re- 
jection of the Company’s attempt to deal directly with him, without noti-! 
fying the other parties, belies the existence of any dealing behind the backs 
of the employees by the Company and the Board. Indeed, the Company’s 
claim that the classification of the letter as ex parte made the Regional | 


| 7 The letter states “Pursuant to Section 102.133 of the Board’s Rules and Regulations, 
Series 8, as amended, the undersigned hereby serves upon all parties a copy of the at- 
tached letter and attachment received by the undersigned on July 31, 1967, which the un- 
dersigned deems to be an ex parte communication within the meaning and intent of Sec- 
tion 102.126, 102.128(a) and 102.129(a) of said Rules and Regulations.” (J.A. 86) | 
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Director appear to the employees as the partisan of the Union not only 
assumes that the employees knew of the letter — there is no such show- 
ing in the record —' but also assumes that the employees would misunder- 
stand the letter. 


In any event, even if the Company’s ability to reply was hampered 
by the Regional Director sending the Union a copy of the Company’s let- 
ter as a prohibited ex parte communication, we submit that the Regional 
Director acted correctly under the Board’s rules.* The letter was written 
subsequent to the initial hearing on the representation petition and issu- 
ance by the Regional Director of his Decision and Direction of Election, 
but prior to the election and certification of the results thereof. Section 
102.128 prohibits ex parte communications in certain types of on-the-record 
proceedings, “from' the stage of the proceeding specified until the issues 
are finally resolved! by the Board for the purposes of that proceeding un- 
der prevailing rules and practices.” Subsection (a) of Section 102.128 
makes that applicable “in a pre-election proceeding pursuant to Section 
9(c)(1) . . . , in which a formal hearing is held .. . , from the time 
the hearing is opened.” Subsection (b) makes the prohibition of Section 
102.128 applicable: “in a post-election proceeding pursuant to section 9(c) 
(1) . . . , in which a formal hearing is held, . . . from the time the hear- 
ing is opened.” 


The Company construes subsections (a) and (b) as dealing with two 
mutually exclusive categories, the one dealing with pre-election proceedings 
only, and the other with any post-election proceedings which might be 


8 The Company concedes that its objection is without merit if the Regional Director’s 
action was proper: “Certainly, Presto cannot complain if he properly treated its letter as 
a prohibited ex parte| communication” (Co. Br. 14). The relevant sections of the Board’s 
rules are set forth in the appendix to the Company’s brief. 
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13 
conducted. Such a construction is incorrect. Subsections (a) and (b) merely 
define the point in time when a representation proceeding becomes “on the 


° 


Mo record” and, out of considerations of fairness, ex parte communications are 
= 9 thereafter prohibited until the case is closed. For, “the issues [raised in 4 
ar pre-election hearing] are finally resolved by the Board,”? not by the is- 
ry suance of a Decision and Direction of Election, but by the final certifica-| 
of tion of the results of the election. See Inland Empire District Council v. | 
” Millis, 325 U.S. 697, 707 (1945); N.L.R.B. v. Rohlen, 385 F.2d 52, 56-57 


(C.A. 7, 1967). The Company asserts that if the prohibition against ex 
parte communications in pre-election proceedings was intended by the 


| 


Board to remain in effect until a certification issued, there would be no | 

! need for subsection (b), which prohibits ex parte communications in post- 
election hearings. The short answer to this argument is that in most repre- 
sentation proceedings, the “on-the-record”’ pre-election hearing has been 
waived by the parties.!° Subsection (b) was intended to apply to those 
representation cases where no pre-election hearing has been held, but a 
post-election “on-the-record proceeding” has been ordered to consider chal 
lenged ballots or objections to conduct allegedly affecting the election. In 
sum, subsections (a) and (b), read together, are designed to impose a ban! 
on ex parte communications for the duration of a representation case as | 


soon as the first “‘on-the-record proceeding” is begun.!! 


> Quoting from Section 102.128. 


10 According to the latest available figures, of 8,392 elections conducted in Fiscal Y¢ar 
1966, 6,553 were conducted on the basis of stipulations and consent agreements which 
waive the pre-election hearing and go to an election without the issuance of a Decision 
and Direction of Election. Thirty-First, Annual Report of the National Labor Relations 
Board, p. 202, Table 11 (G.P.O., 1967). 


11 This construction is confirmed by subsection (c), which bans ex parte communica- 
tions upon issuance by the Regional Director of his post-election report or decision, if 
no formal hearing has been held. ! 
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Thus, the Regional Director’s action in serving the Company’s letter 
on the other parties was proper under the Board’s rules and cannot serve 
as a basis for setting! the election aside. Besides, as we have already 
shown, under no circumstances could sending the Company’s letter to the 
Union reasonably be ‘said to have impaired the Company’s ability to reply 
to the Union’s charges. 


2. The Company’s second objection is that the Union, in two leaflets 
distributed four days and one day, respectively, prior to the election, false- 
ly represented to the employees that their employer had no pension plan 
for them and that its insurance plan was inadequate. On August 7, the 
Union distributed the first challenged leaflet, which asked the Company a 
series of rhetorical questions. The first two of these were (J.A. 93): 


1. WHY Don’t You Have a Pension Plan? 
2. WHY Don’t You Have a Decent Insurance Program? 


Then, on August 10; the Union distributed the other challenged leaflet 
which said, inter alia (J.A. 97): 


Pension Plan?? 


What Pension Plan?? I didn’t Know That you 
had one. Have you ever seen a copy of your pension 
Plan? After 13 Long Years of business, and This Com- 
pany does not have a pension plan for its employees, 
and They 'are telling you that you have not been mis- 
treated?? * * * 


Insurance Plan?? 


Yes, You have an Insurance Plan, But What Good 
Is It?? Have you ever had to use it? For those that 
have used it, You Know How Lousy It Is. But for 
those of you that have not used it, Let me give you 
some examples! 
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1. Ask Charles Tucker how much it cost him | 
when he had to use his insurance! 


2. Ask George Kennedy what he still owes, after 
The Presto Insurance Policy Paid Off! 


3. A most recent case, Ask Thomas Barnett | 
about his Policy. His wife just had a Baby, 
and The Presto Insurance Policy Paid a Lousy 
80 dollars on the: Hospital Bill, and A Lousy 
90 Dollars on The Doctor Bill. He still owes 
300 and some odd dollars. Where is he go- 
ing to get it? He sure doesn’t make enough 
at Presto to make ends meet. 


* * * 


I understand that The Company is supposed to match 
the same amount that you pay. That would make $1.70 
from you, and $1.70 from the Company, which means 
The Insurance Company should be receiving $3.40 per | 
week. And for $3.40 per week you should be able 
to get a Real Good Policy. 


I wonder If The Company is paying Their Share? It 
might be worth looking into. | 


* * * 


With regard to the pension plan, it is evident that the Union said what 
it said in order to force the Company to disclose the terms of its pension 
plan to the employees. For, in an earlier handbill dated July 27, the | 
Union challenged the Company to put in writing an alleged promise its | 
representative had made to the employees that they would be given “an | 
Improved Pension Plan If they Vote The Union Out.” To this, the Compa- 
ny only responded with handbills on July 28, August 4, and August 7 
which merely listed the pension plan as an existing benefit; they did not 
describe the plan in any detail or list any of its provisions, except to say 


1 
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that it was “‘constantly improving”’ and “at no cost to the employees” 
(J.A. 74). Moreover, when the Regional Director investigated this object- 
ion, the Company’s own personnel director told the investigator “that when 
the [pension] plan was instituted in 1961, Employer’s president announced 
it to the employees; and, that the plan is explained to all new em- 
ployees upon their being hired” (J.A. 42). The Company obviously 
thought that this information was sufficient, for it did not repeat the in- 
formation during the! campaign. Under these circumstances, the Board pro- 
perly rejected the claim the Company makes now, that the employees were 
probably misled by the Union’s rhetorical assertion that the employees had 
no pension plan. 


Similarly, the context of the insurance plan “misrepresentation” in the 
disputed leaflets shows that the Union was really asking the employees to 
evaluate their own insurance plan as they knew it. The Company objects 
to one of the three examples cited by the Union in its August 10 leaflet 
to show the inadequacy of the insurance, on the grounds the figures given 
were incorrect. The Union asserted that a named employee’s wife “just had 
a Baby, and the Presto Insurance Policy Paid a Lousy 80 dollars on The 
Hospital Bill, and a Lousy 90 dollars on The Doctor Bill. He still owes 300 
and some odd dollars.” Before the Board, the Company asserted, and the 
Board accepted as true, that the Company insurance actually paid $100 to 
the doctor, and that the employee’s total out-of-pocket expense amounted 
to $214.25. The cases cited by the Company in its brief suggests the in- 
substantiality of the misrepresentation here. The Union claimed the Com- 
pany had paid $170 out of approximately $470; the actual figures showed 
the Company paid $180 out of just under $400. In other words, while 
the Union asserted that the Company paid 36 percent of the employees’ 
costs, the Company actually paid 9 percent more. Moreover, the Union 
named the claimant involved, invited his fellow employees to ask him about 
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his experience, and called upon them to examine their own experiences 
with the Company’s insurance. Clearly, the handbill, while seeking to de- 
nigrate the existing insurance, did urge the employees to check the facts 
and judge for themselves. In contrast, the misrepresentations in N.L.R.B. | 
v. Bonnie Enterprises, 341 F.2d 712 (C.A. 4, 1965), cited by the Compa- | 
ny, involved not only union statements about contracts it had negotiated 
at other plants, but also claims that it had obtained pension plans, vaca- 
tions, insurance programs and other benefits at those plants when they had 
not in fact done so.!2_ And in N.L.R.B. v. Houston Chronicle, 300 F.2d | 
273 (C.A. 5, 1962), the misrepresentations concerned matters about which | 
the employees would expect the union to have special knowledge. Those 
were cases, therefore, where the employees were not in as good a position | 
as the Presto employees to make an independent judgment, but were called 
upon to rely on the union’s word. | 


The Company also objects that the Union implied in its August 10 | 
handbill that the Company was not paying as much in insurance premiums 
as it claimed to be. This argument again protests a comparatively innocent 
propaganda exaggeration. The Union directly claimed neither that the Com- 
pany was obligated to equal employee contributions, nor that it was not | 
meeting this obligation. Rather, the Union implied that it could get a bet- 
ter insurance plan for that amount of money — a normal campaign claim if 
and asked the employees to consider the adequacy of the benefits they had 
been receiving. In this connection, the Union invited the employees to ask 
the Company what the facts were about insurance plan contributions, again, 
in effect, challenging the Company to set forth the contents of the plan. 
Once more, we submit, this alleged misrepresentation was not such as to 


12 Cf, Pepperell Mfg. Co. v. N.LR.B., 403 F.2d 520 (C.A. 5, 1968). (approximate: 
ly 10 percent misrepresentation of wage rates at other plants held insubstantial). 
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render a fair election impossible, but was simply a typical, run-of-the-mine 
campaign statement which the employees were fully capable of appraising. 


But even viewing the foregoing assertions by the Union as direct mis- 
representations, they do not warrant setting the election aside. For, it is 
settled Board policy, approved by the courts, not to set aside an election 
because of campaign misrepresentations unless the Board finds it likely 
that such utterances had a significant impact on the election. Linn y. 
United Plant Guard Workers, 383 U.S. 53, 60-61 (1966); Russell-Neuman 
Mfg. Co., Inc., 158 NLRB 1260, 1264 (1966), enf’d per curiam C.A.D.C., 
April 12, 1967, Nos. 20,217 and 20,415 (unreported); N.L.R.B. v. Red 
Bird Foods, Inc., 399 F.2d 600 (C.A. 7, 1968); Anchor Mfg. Co. v. 
N.L.R.B., 300 F.2d 301, 303 (C.A. 5, 1962). The “principle is not that 
when false statements are made they constitute interference with free 
choice, but that when false statements are made which constitute an inter- 
ference with free choice, for or against a bargaining representative, an elec- 
tion should be set aside.” Anchor Mfg. Co., supra, 300 F.2d at 303, em- 
phasis in the original. The alleged misrepresentations here were about the 
Company’s own plans, about which the employees had personal knowledge 
against which to measure the claims of each side. This is a factor which 
the Board and the courts have considered of the utmost importance in de- 
termining whether the employees could have been misled. Baumritter v. 
N.L.R.B., 386 F.2d 117, 120 (C.A. 1, 1967); Macomb Pottery Co. v. 
N.L.R.B., 376 F.2d 450, 453 (C.A. 7, 1967); Hollywood Ceramics, Inc., 
supra, 140 NLRB at 224.13 Accordingly, where, as here, the alleged mis- 
representations were made in the context of a campaign which “[gave] the 


13 Ip contrast, in all the cases cited by the Company (Co. Br. 19-20), the misrepre- 
sentations made were about conditions at plants other than that at which the election 
was being held and about which the party making the misrepresentation was clearly ex- 
pected by the employees to have superior knowledge. Cf., N.LRB. v. A.G. Pollard, 
393 F.2d 239, 242 (C.A. 1, 1968). 
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electorate a fair opportunity to appraise the issue[s]” the election will 
not be set aside. Steelworkers v. N.L.R.B., supra, 393 F.2d at 664. 


Moreover, not only were the statements themselves unobjectionable 
but the Company, contrary to its claim, had ample time to reply to both | 
leaflets. The Company does not contend that it had no time to reply to | 
the August 7 handbill, but argues instead that it could not reply to their | 
reiteration on August 10. This contention is without merit. According to! 
the Company’s personnel manager, Vernon Lange, he received a copy of 
the August 10 handbill at 6:45 that morning (J.A. 43, n. 10). Since 
the disputed statements contained therein were about matters pre- 
viously raised and related to matters directly within the Company’s know- 


ledge — pensions and insurance — the Company needed virtually no time | 
to prepare a rebuttal to the Union’s claims.!4 Here, as in N.L.R.B. v. | 
Houston Chronicle, supra, 300 F.2d at 279, one day was ample to pre- | 
pare a response. Contrast the situation here with those in the cases upon 
which the Company relies in its brief, pp. 19-20, which involved misstate- | 
ments about which the opposing party would have had difficulty checking 


and rebutting in the day or two remaining before the election. | 


In sum, nothing the Union said about the Company’s insurance and 
pension plans could have so misled the employees as to warrant setting the 
election aside. If the employees had any misapprehensions about these mat- 
ters resulting from the Company’s failure to answer in detail the Union’s as- 
sertions, it is the Company’s own fault, for the Company did have an ade+ 
quate opportunity to respond. 


14 Even where the Company claimed it did not have the facts — about the individual 
payments made to the employee for his wife’s hospitalization — the Company did have 
the facts about how the payments would be made under the insurance plan. The Com- 
pany could have attempted to contradict the Union’s claims by setting forth how it 
would pay on a similar claim. 
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3. The final misrepresentation which the Company claims should 
have required the Board to set the election aside, was contained in the 
Union’s handbill the morning of the election, to which the Company con- 
cededly had no chance to reply. Reproducing a page from a report the 
parent Company, National Presto Industries, Inc., had filed with the Uni- 
ted States Department of Labor, the handbill showed the amounts of mo- 
ney paid by the parent to a labor relations consultant during the 
year 1966 (J.A. 35-36; 98). The Company’s two principle object- 
ions are (1) that the handbill did not indicate that the money paid was 
in fact not all paid for work at the Jackson plant, but was for work at 
the Jackson plant and four others; and (2) that the handbill stated that 
the labor consultant “is what we call the Union Buster” and that “Presto 
is paying this man to keep the Union out of the Plant.” 


Again, we submit that the Regional Director was correct in concluding 
that this was permissible campaign propaganda which the employees could 
properly evaluate. The handbill stated that Robey was an outside labor 
consultant, then stated as the Union’s opinion that he was a union buster, 
not as a fact supported by U.S. Government figures. And the handbill ac- 
curately told the employees that Robey had been around the Jackson plant 
performing services! for the Company in the final week before the election. 
The actual figures taken from the Labor Department were accurate and did 
reveal that the amounts paid were paid by “National Presto Industries, Eau 
Claire, Wisconsin,” ‘not solely by the Jackson plant. Under these circum- 
stances the employees were clearly aware that it was the Union’s opinion, 
not fact, that the Company was spending substantial amounts of money to 
an outsider in its admitted efforts to keep the Union out of the plant.!5 


15 In the handbill, the Union called the employees’ attention to the fact “that the 
above fees and expenses was for the year 1966... , ” and “wonder[ed] how much 
they have paid him this year?” (J.A. 98). 
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The only case cited by the Company, Halsey W. Taylor Co., 147 
NLRB 16, 19 (1964), effectively disposes of the contention that the 
Union’s misrepresentation — if such it be — of the amount disbursed for 
use at the Jackson plant was sufficiently gross to require setting aside 
the election. In that case, the Board found objectionable a representa- 
tion to the employees that a company with earnings of $3,000,000 dis- | 
bursed $2,350,807 to its stockholders, when, in fact, it had disbursed ap- 
proximately 2% of that figure. Here, even assuming that substantial parts 
of the money spent were spent for services at other plants in 1966, the | 
magnitude of the misrepresentation does not approach that in Taylor. 
Finally, the Union did not directly claim that the money was for services | 
only at the Jackson plant; it claimed, accurately, that the parent corpora- 
tion, with a well-publicized opposition to the Union, found it worthwhile | 
the year before to spend the stated amount of money for labor relations | 
services — services which the Union believed were for the object of defeat- | 
ing union organizing campaigns. In short, the extent of the Union’s exag- | 
geration of both the purpose of hiring the labor relations consultant and | 
the amounts paid him was not so grossly disparate as to require setting a- | 
side the election. 


B. The List of Employee Names and Addresses 


The Company contends that the election was invalid because the 
Union was provided with a list of employee names and addresses which | 
the Company had supplied the Regional Director pursuant to the Board’s | 
Excelsior rule (promulgated in Excelsior Undrwear, Inc., 156 NLRB 1236 | 
(1966)). In support of this contention, the Company now relies on | 
Wyman-Gordon Co. v. N.L.R.B., 397 F.2d 394 (C.A. 1, 1968), cert. 
granted, 393 U.S. 932. In Wyman-Gordon, the First Circuit held that 
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the Excelsior rule is unenforceable because it was not promulgated in con- 
formity with the provisions of Section 4 of the Administrative Procedure 


Act (5 U.S.C. Sec. '553). 15? Before the Board, however, the Company did - 
not rely on this ground, but simply challenged the substantive validity of 4 
the Excelsior rule. Thus, Section 10(e) of the Act bars the Company 
from asserting here! that the procedures used by the Board in adopting and a) 
promulgating that rule were improper.!© In any event, even if the rule . 
was improperly promulgated, and even if Section 10(e) did not bar con- oa 


sideration of that issue here, the Company waived its rignt to complain of 


the Board’s non-compliance with the APA when it voluntarily complied = 
with the rule and produced the list. As the First Circuit itself said in a €: 
similar situation where an employer belatedly sought to rely on Wyman- rai 


Gordon, “Not being alert to its rights, it missed the boat, or more exactly, 
boarded a boat it need not have. That is the end of it.” Magnesium 
Casting Co. v. Hoban, 401 F.2d 516, 518 (CA. 1, 1968), cert. denied, 
__ U.S. ___, 70 LRRM 2344. 


To the extent that the Company here attempts to renew the chal- 
lenge to the Excelsior rule as an improper exercise of the Board’s recog- 
nized discretion to control representation elections, its contention must also 
fail. All courts that have ruled on the validity of the Excelsior rule have 


154 an other Courts of Appeals which have ruled on this point have disagreed with 
the First Circuit. Groendyke Transport v. Davis, ___ F.2d __ (C.A. 5, 1969), 70 
LRRM 2268, 2272; British Auto Parts v. NLRB. F.2d ___ (C.A. 9, 1968), 70 
LRRM 2065; N.L.R.B. v. Beech-Nut Life Savers, __ F.2d ___ (C.A.. 2, 1968) 69 
LRRM 2846; Howell Refining Co. v. N.L.R.B., 400 F.2d 213, 216, n. 8 (CA. 5, 1968). 


16 Section 10(e) provides, in relevant part, that “No objection that has not been 
urged before the Board, its member, agent, or agency, shall be considered by the court, 
unless the failure or neglect to urge such objection shall be excused because of extra- 
ordinary circumstances.” 
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approved it. See cases cited supra; N.L.R.B. v. Rohlen, 385 F.2d 52 
(C-A. 7, 1967); N.L.R.B. v. Hanes Hosiery Div., Hanes Corp., 384 F.2d | 
188 (C.A. 4, 1967), cert. denied, 390 U.S. 950 (1968). And the First | 
Circuit strongly implied its approval of the substance of the rule. Wyman- 
Gordon Co., supra, 397 F.2d at 399. In short, as the Board demonstrated 
in Excelsior, supra, and as the court opinions cited above conclude, the | 
Excelsior rule serves the valid dual purpose of giving employees a chance 
to hear both sides of the election campaign and of reducing the number | 
of challenges to votes cast, thus increasing the chances for a fair election. 
The Company’s challenge to the election on this basis should therefore be 


summarily rejected. 


II. THE BOARD’S ORDER IS REASONABLE AND PROPER 


The Board ordered the Company to cease and desist from refusing to 
bargain with the Union as the exclusive bargaining representative of the 


employees in an appropriate unit and from interfering in any like or re- | 
lated manner with the employees in the exercise of their Section 7 rights! 
Affirmatively, the Board ordered the Company to bargain with the Union 
upon request and to post appropriate notices (J.A. 170-171, 160-161). The 
Union argues that the Board’s order is insufficient “to restore the status | 
quo ante without the additional relief requested by the IBEW (U. Br. 10); 
the Company concedes that the order is proper if the unfair labor seal 


proceeding is proper (Co. Br. 10, 26). 


The Union, while noting that the Board’s aim in framing remedies is 
to restore the situation “‘as nearly as possible to that which would have ob- 
tained but for the unfair labor practices,” Phelps Dodge Corp. v. N.L.R.B\, 
313 U.S. 177 (1941), omits mention of the critical standard that the Board’s 
order may not be disturbed “unless it can be shown that the order is a | 
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patent attempt to achieve ends other than those which can fairly be said 
to effectuate the policies of the Act.” Fibreboard Paper Products Corp. 
vy. N.L.R.B., 379 U.S. 203, 216 (1964). Moreover, as this Court has re- 
cognized, the standard of review remains the same whether the party chal- 
lenges the order on the grounds that his rights were infringed by the 
Board’s refusal to order a remedy, or on the ground that the remedy is 
in excess of its discretionary powers. 


The Board’s power to fashion remedies places a pre- 
mium upon agency expertise and experience, and the 
broad discretion involved is for the agency and not 

- for the court to exercise. We cannot insist that the 
traditional relief provided here will be so ineffective 
to enforce the policies of the Act as to be insuffi- 
cient as a matter of law. 


Amalgamated Clothing Workers v. N.L.R.B. (Hamburg Shirt), 125 U.S. 
App. D.C. 275, 281, 371 F.2d 740 (1966). See also, United Steelworkers 
v. N.L.R.B. (Northwest Engineering), 126 U.S. App. D.C. 215, 218, 376 
F.2d 770 (1967); cert. denied, 389 U.S. 932; Retail, Wholesale & Dept. 
Store Workers Union v. N.L.R.B., 128 U.S. App. D.C. 41, 48, 385 F.2d 
301 (1967). 


Measured by these standards, the Union’s argument here must fail. 
At no point has it demonstrated that the traditional relief here ordered — 
bargaining on request with the Union — will be ineffective as a matter of 
law. Initially, the Company’s conduct here complained of is solely its re- 
fusal to bargain without first seeking court review of the Board’s under- 
lying certification in the only manner available to it under the statute. 
See Retail, Wholesale Workers v. N.L.R.B., supra. Unlike cases cited by 
the Union (U. Br. 16-18) where employer unfair labor practices were found 
to have undermined the employees’ confidence in the union by flagrant 
violations of the Act, the Company here has violated the Act only in a 
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“technical” sense. In the cases cited by the Union, the additional relief | 
ordered — e.g., mailing list, access to parking lots, access to bulletin boards, 
reading of notices — were all based on record showings of specific unfair | 
practices which tended to intimidate employees or prohibit communication 


between employees and the Union. 


Thus, in H.W. Elson Bottling Co., 155 NLRB 714 (1965), enf'd with mod- 
ifications 379 F.2d 223 (C.A. 6, 1967), the requirement that the cease and | 
desist notice be mailed individually to employees was predicated on a show- 
ing that employees had been individually interrogated; and the provisions in 
the Board’s order for access to bulletin boards and a 1l-hour meeting on | 
Company property were predicated on the substantial showing of unusual | 
interference with communication between the union and the employees. 


Moreover, the Sixth Circuit there deleted the requirement that the Compa: 


ny open its doors for a l-hour meeting, because the unfair labor practices) 
there found were not sufficiently flagrant to justify such a drastic invasion 
of the employer’s property. 379 F.2d at 226-227. In contrast, the re- | 
latively minor unfair labor practices the Board found Presto committed in 
another case, a year prior to the refusal to bargain here — interrogating a : 
single employee as to where he had obtained union cards, telling employ- | 
ees the plant could move if a union entered the plant and threatening one 
employee with discharge — do not necessitate a large scale remedial order, 
to reinstate the status quo. | 


In short, we submit that this case is squarely in point with Retail’ 
Wholesale and Dept. Store Workers v. N.L.R.B., supra, where this Court 
found that the circumstances “did not serve as an appropriate vehicle for | 


the creation of unprecedented remedies.” As in that case, judicial review ! 
of the underlying representation proceedings could be obtained by the Com- 
pany only through this proceeding, and no evidence has been presented | 
which suggests that the Company sought review here only for purposes of | 
delay. | 
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CONCLUSION 


For the foregoing reasons, the petitions to review filed by the Union 
and the Company should be denied, and an order should enter enforcing 
the Board’s order in full. 


ARNOLD ORDMAN, 
General Counsel, N 


DOMINICK L. MANOLI, ley 
Associate General Counsel, 


MARCEL MALLET-PREVOST, 
Assistant General Counsel, 


SOLOMON I. HIRSH, % 
CHARLES N. STEELE, 7 

Attorneys, A 
National Labor Relations Board. 


February 1969. 
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INTERNATIONAL BROTHERHOOD OF 
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yersus 
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PRESTO MANUFACTURING COMPANY, 
Petitioner, 
versus 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


REPLY BRIEF FOR PETITIONER IN CASE 
No. 22,313 


STATEMENT OF THE ISSUES PRESENTED 
BY THIS BRIEF 


Presto Manufacturing Company (herein called Pres- 
to) filed its brief in this consolidated proceeding on 


2 


December 6, 1968. On February 5, 1969, the Board filed 
its brief. 


In its brief the Board argued the various objections 
presented to the Court for review individually, without 
considering the cumulative effect upon the employees 
of the various misrepresentations by the Union. It con- 
tended that the objections, viewed singly, did not have 
the effect of interfering with the employees’ choice in 
the election. Nor did the Board, in its brief, consider 
the background circumstances within which the mis- 
representations occurred so that an objective evalua- 
tion within such circumstances could be made. It made 
inferences of fact relating to the intention of the Un- 
ion, in its representations to employees and their effect 
upon employees, which, in the absence of a hearing, are 
without record support. 


SUMMARY OF ARGUMENT 


The Board erred in its Regional Director’s decision, 
as well as in the position taken in its brief, by consider- 
ing each of the various objectionable acts committed 
by the Union in isolation and ignoring the campaign as 
a whole within its full contextual environment. 


The Board did not afford the emplover a hearing 
in which to develop the full facts surrounding the mis- 
representations made by the Union. Therefore, no 
resolution of controverted fact was made. According- 
ly, its factual contentions relating the motivation of 
the Union and its contentions as to the fact of employ- 
ee response to misrepresentations are properly to be 
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viewed as issues of fact rather than proven fact where 
unsupported by the record. The Board’s brief creates 
issues of fact which themselves demonstrate the Re- 


' gional Director’s error in failing to provide a hearing. 


When evaluated within proper legal criteria, the ob- 
jectionable conduct upon which Presto relies in seek- 
ing to set aside the election is shown to be substantial. 


' The election was not held free of interference with the 
' laboratory conditions required by Board election rules. 


ARGUMENT 


“It is not the effect of any one of the objectionable 
acts standing alone, however, but the combined effect 
of all of them, which must be considered.” Hometown 
Foods, Inc. v. NLRB, 379 F.2d, 241, 244 (5th Cir. 1967). 
See also Howell Refining Co. v. NLRB, 400 F.2d 213, 218. 
Nor can the objectionable conduct, even viewed cum- 
ulatively, be evaluated in a vacuum. Each election 
situation is unique. Environmental factors, not them- 
selves a part of the objectionable conduct, influence 
employees and contribute to the attitude with which 
misrepresentation will be received. In speaking to this 
point, the Fifth Circuit, in NLRB v. Smith Industries, 
Inc., 403 F.2d. 889, 895 (1968), stated as follows: 


However, the problem in these representation 
proceedings is that we are dealing with the 
elusive concept of the subjective effect of ob- 
jective union conduct on “the minds of the 
voters’, and subjective as well as objective 
evidence may be sufficient to overturn the 
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election. See Hometown Foods, Inc. v. NLRB, 
Sth Cir. 1967, 379 F.2d 241, 244. An evaluation 
of the historic facts, without an inquiry into the 
surrounding circumstances, without viewing 
those facts cumulatively, and without an op- 
portunity to directly observe and examine wit- 
nesses may lead to erroneous legal conclu- 
sions. (Emphasis supplied). 


It is through the commission of the errors described 
by the Court in the above cited cases that the election 
was erroneously held to be valid by the Regional Di- 
rector of the Board. The same approach was utilized 
by the Board in its brief to this Court. 


A proper evaluation of the effect of the Union’s mis- 
representations therefore requires consideration of all 
the attendant circumstances. As pointed out in the 
Union’s brief, this was not the first election in Presto’s 
Jackson plant involving this Union. In 1966 there had 
been an election in which the Union received 330 votes, 
an intervening labor organization had received 7 votes, 
and 340 employees had voted against union representa- 
tion. This election was the subject of objections by the 
Union. Its objections were combined with a hearing on 
unfair labor practice charges filed by the Union. This 
proceeding resulted in exoneration of Presto with re- 
spect to all charges save for three instances in which 
lowest echelon supervisors made comments which 
were found to be violative of Section 8(a)(1) of the 
Act. Presto Manufacturing Company, 168 NLRB No. 
144, 67 LRRM 1173. Since only two of these incidents 
occurred prior to the election, it is unlikely that, in a 


unit of almost 700 employees, the Board could have 
found that they constituted grounds for setting aside 
the election. Such conduct, standing isolate and insub- 
stantial, could not reasonably be interpreted to have 
affected the outcome of the election. NLRB v. Blades 
Mfg. Co., 344 F.2d 998 (8th Cir., 1965); West Texas 
Equipment Co., 142 NLRB 1393. 


Before the Trial Examiner could issue his decision, 
however, which would vindicate the company of ob- 
jectionable conduct during the election campaign, the 
Union withdrew its objections to the first election, and 
filed the petition which resulted in the election present- 
ly at issue. Presto objected to the direction of a new 
election without the opportunity to vindicate itself in 
the eyes of its employees, without the opportunity to 
make improvements in its employees’ wages, hours and 
working conditions free of a pending organizational 
campaign without the prospect of committing an un- 
fair labor practice.” (App. 45)? Presto’s request for the; 
opportunity to vindicate itself was denied by the Board 
in the prior case and the situation was not permitted as 
a basis for dismissal of the instant case by the Regional 
Director of the Board. (App. 2, 18). 


Thus Presto began the new organizational campaign 
under a dual cloud which placed it at a disadvantage 


!'The granting of improvements in employee benefits beyond rou- 
tine wage increases would likely result in a finding that such 
improvements were for the purpose of and were reasonably 
calculated to improperly impinge on employee choice in any 
new election which might be ordered. NLRB wv. Exchange 
Parts Co., 375 U.S. 405, 11 L.Ed. 2d 435, 84 S.Ct. 457. 

2All references herein are to the Appendix of the Parties. 


with its employees. It had been accused of interfering 
with its employees’ rights, but denied the opportunity 

to demonstrate to its employees that it was innocent 

of the charges. Most importantly, it had been denied 
the opportunity to give benefits to its employees which ~~ 
it would have given and to which h they were entitled” ~ 
The essential ingredients which engender employee 
satisfaction — trust in his employer’s fair treatment 
and adequate job benefits — were absent from the very 
beginning of the new election campaign. Presto could 

do nothing about this situation for which it was not 
responsible. Both aspects of Presto’s dual disadvantage 
were repeatedly utilized by the Union in its campaign 
material. Thus, in seven separate leaflets, the Union 
taunted Presto with the fact that its wage increase in 
1967 (a raise which was the result of averaging prior 
increases) was inadequate under the circumstances. 
(App. 80, 87, 88, 90, 91, 95 and 99). This tactic could not 

be met by Presto without facing another unfair labor 
practice charge alleging either the unlawful withhold- 
ing of wage increases during an election campaign or 
the unlawful promise of one. The fourteen month de- 
lay incident to the first election and its consequent 
effect on employee benefits are essential aspects of 
the background within which the effect of misrepre- 
sentations concerning employee benefits must be eval- 
uated. Dormant employee feelings about the inadequa- 

cy of a wage increase, brought to life and turned into 
resentment against the employer by the Union’s repeti- 
tive propaganda, provide a ready receptacle for the 
receipt of representations concerning employer’s de- 
nial of other benefits. 
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But the major injury perpetrated by the Union during 


' the campaign was to Presto’s credibility, its integrity 


— indeed, its honesty — in the eyes of its employees. 
This was a direct result of the representation by the 
Union that Presto was dealing with the Board behind 
the backs of the employees, and the Regional Direc- 
tor’s treatment of Presto’s request that he remedy the 
situation. 


The Board attempts to minimize this situation by 
treating the Union’s leaflet as (1) simply a response to 
a company leaflet, (2) as restricted only to the timing 
of the election, (3) and as offering sufficient time for 
rebuttal prior to the election. 


The company leaflet was an announcement solely of 
the fact of a scheduled election. All Board elections 
are arranged with that governmental agency. Presto 
“claimed” nothing. Nor did it admit to any wrongdoing 
by “arranging” for an election while its employees 
were on vacation. The Union’s assertion was that it 
proved a charge which the Union had made “time after 
time” of connivance between the company and the 
government. The accusation goes beyond any professed 
answer to a company statement. By its terms it states 
that the company leaflet admits to a pattern of double 
dealing. The Board’s interpretation is not justified in 
the text of the handbill. There is no reference in the 
handbill to a company refusal to agree to a consent 
election or to the Board’s extension of time to file 
briefs. If that had been the Union’s intention, if there 
had been a hearing on the objections, and if the author 
had credibly so testified on examination and cross- 


) 
Moe beh 
al 


8 


examination, the Board could appropriately argue that 
interpretation. In the absence of record evidence, the 
Board must be bound by the literal terms of the leaflet 
itself. 


Whether or not a company reply to the leaflet would 
have been effective if it had chosen that alternative 
rather than appealing to the Board is not the issue. In 
fact, it appealed to the Board, as the other party whom 
the Union had stated was improperly dealing behind 
the backs of the employees. The Regional Director’s 
reply destroyed any hope of an effective rebuttal to the 
Union’s leaflet by Presto. The treatment of the com- 
pany letter as a prohibited ex parte communication 
was itself an accusation of improper contact with the 
Board. How effective could a company reply be in 
these circumstances? Any effort to meet the Union’s 
prior claim would be with the foreknowledge that the 
Union could prove that the Regional Director agreed, 
in at least one instance, with the Union’s characteriza- 
tion of the company. Any effort to dissipate the effects 
of the Union leaflet would only exacerbate its effects. 


The Acting Regional Director agreed, in his deci- 
sion, with the interpretation of the Board’s Rules and 
Regulations of the Regional Director. (App. 10). De- 
spite requests by Presto in its Request for Review 
(App. 108) and in its Motion for Reconsideration (121- 
123), that the Board rule upon this interpretation of 
Section 102.126, 102.128(a), and 102.129(a), the Board 
refused to do so. (App. 120, 125). In its brief (p. 13), the 
Board takes the surprising position that subsections 
(a) and (b) “merely define the point in time when a 
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representation proceeding becomes ‘on the record’ 
and, out of considerations of fairness, ex parte com- 
munications are thereafter prohibited until the case 
is closed.” (Emphasis supplied). Accordingly, the 
Board reasons, the Regional Director’s service of the 
letter was proper under the Board’s rules and cannot 
serve as a basis for setting the election aside. 

If this be a correct interpretation, then each and 
every regional office of the Board daily participates 
in violations of the requirements of this section. Using 
the present case for illustration, the entire investiga- 
tion by the regional office was handled ex parte. Presto 
sent letters to the Regional Director, who of necessity 
participated in the initial Decision and Direction of 
Election and in the Supplemental Decision and Cer- 
tification, the findings of which are here at issue. Evi- 
dence was furnished ex parte to a Board investigator 
who had to have participated in the Supplemental De- 
cision or there would have been no information upon 
which the Supplemental Decision could be grounded. 
It is assumed that the Union also gave evidence or 
communicated its position on the objections to the 
Regional Director, but such communication was never 
served on Presto in accordance with Section 102.133. 


If that be the correct construction of the proscribed 
ex parte communications sections, such fact would not 
prevent consideration of the Regional Director’s ac- 
tion as contributing to the foundation of meritorious 
objections. His selection of but one ex parte communi- 
cation, out of many in the case, to be treated as pro- 
hibited is beyond any discretion reposed in him by the 
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Rules. If he elected to waive the requirements of these 


Rules as to other communications, similarly prohibit- 
ed, his selection of this communication as the only one 
for which the Rules were involved was, under the cir- 
cumstances of this case, improper. 


The situation in which the company then stood af- 
fords the context within which the effect of the mis- 
representations concerning its pension and insurance 
plans can be meaningfully understood. 


The Union represented that Presto had no pension 
plan on August 7. (App. 93). The same day Presto is- 
sued a handbill which listed “protection for your old 
age’’ as one of a number of benefits the employees en- 
joyed. On the day preceding the election the Union 
reiterated its representation that there was no such 
plain. In ordinary circumstances such representation 
might be evaluated by employees simply as propa- 
ganda if evaluated within proper perspective. 


Here, however, the statement was by that organiza- 
tion which had exposed the company for its prior dou- 
ble dealing — an “exposure’’ to which the Regional 
Director has given quasi-official credence. Many em- 
ployees might, and reasonably so, believe that Presto 
had again been exposed, this time for a claimed pen- 
sion plan which it did not have. In a hearing Presto 
could show that its Jackson operations had not been in 
existence for a sufficiently long period that there 
would be recipients of benefits under the plan, that a 
substantial number of employees were hired since the 
initial announcement of its pension plan, and other 
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factors showing that the employees lacked independent 
information upon which to evaluate the Union’s mis- 
representation. Thus, they must choose between the 
credibility of the ‘‘guilty” employer and that of the 
organization which first showed them the guilt. 


The Board contends that the Union’s misrepresenta- 
tions concerning the pension plan were for the purpose 
of forcing the company to disclose the terms of the 
pension plan to the employees. (Board’s brief, p. 15). 
Since the Union’s position and the intention of its vari- 
ous handbills are not in the records, the Board relies 
exclusively on a previous handbill. The Board appar- 
ently contends that Presto cannot complain because it 
did not respond to the Union’s challenge: 


“Do you contend that you are going to give 
them an Improved Pension Plan if they vote 
the Union out??? IF SO, PUT IT IN WRIT- 
ING.” (Ex. 24, App. 88) 


The Board knows that there can be no answer to 
such a challenge. If Presto, in writing or otherwise, 
promised an improvement in the pension plan condi- 
tioned upon the rejection of the union, it would violate 
Section 8(a)(1) of the Act. Conversely, a negative reply 
would insure victory for the union in the election. The 
only relevance which this handbill has to the issue is 
that it proves the Union had knowledge of the pension 
plan and willfully misrepresented that it did not exist. 


The Board further claims that the Union’s refer- 
ences to the insurance were for the purposes of seek- 
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ing employee investigation of the insurance plan. The 
Board completely miscomprehends the real nature of 
this misrepresentation. The Union sought to convince 
employees that a named employee still owed that 
which, in fact, was the entire medical expense. Em- 
ployees could only believe, considering the union’s 
apparently exact figures, that any maternity claim 
would equal more than three hundred dollars after 
payment of the insurance amount. 


The company did not have the claim for the doc- 
tor’s bill at the time the leaflet was distributed. (App. 
42). If it had had the facts it could have effectively re- 
plied by stating the actual amounts paid. It might show 
to the employees — most of whom do not utilize private 
rooms and television during confinement — that a sub- 
stantial part of the costs were those which most em- 
ployees would not incur. Given sufficient time, the com- 
pany might show that insurance plans under the Un- 
ion’s contracts do not provide coverage for such hos- 
pital luxuries. Without either information or time, the 
company was helpless to do any of these things. 


The Union’s ploy — invitation to employees to ask 
the named employee about it — was effective in cast- 
ing an aura of authenticity to its misrepresentation. 
But it did not, as claimed by the Board, operate to 
permit employees to check the facts and judge for 
themselves. Over six hundred widely dispersed em- 
ployees would have slight chance, during the course 
of the one day remaining until the election, to discuss 
in detail with the named employee his insurance ex- 
perience. 
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The last assertion by the Union, apparently based on 
its experience as a representative of employees, in its 
context is that there would be a better plan if the com- 
pany were paying its share of the cost of insurance. 
Therefore, it followed that the company was not paying 
its share ‘‘... (A) misrepresentation by one in fact 
having no knowledge at all would be effective if he was 
thought to be credible.” NLRB v. A. G. Pollard Com- 
pany, 393 F.2d 239, 242 (First Cir. 1968). So the com- 
pany, dealing with the government behind the backs of 
its employees, claiming a pension plan it did not have, 
and depriving employees of an adequate pay increase, 
was now shown to be cheating on its payments to the 
insurance plan. 


All of the above misrepresentations involve, directly 
or indirectly, the employer’s refusal to give money to 
employees and to provide benefits which cost money. 
On the day of the election, the Union told the employ- 
ees where that money went — to a “Union Buster”. 


Looking at the leaflet through eyes of a lawyer or 
a court, it might reasonably be argued that the leaflet 
does not contend that such label was affixed to Robey 
by the ‘“‘U.S. Labor Department”. But the leaflet must 
be evaluated through the eyes of employees. The Un- 
ion, expert in this field, defined the term “outside labor 
consultant” as meaning “union buster”. While the 
figures shown do not indicate that any of the funds 
were paid by the Jackson plant, this fact, contrary to 
the Board’s contention, does not afford employees the 
basis for evaluating the handbill. The handbill can only 
be understood in terms that Presto withheld its em- 
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ployees’ legitimate wage increases in order to give 
them to a “Union Buster” to keep the Union out of 
the Jackson plant. 


Attempts by the Board to diminish the effect of these 
last-minute representations by the Union cannot over- 
come the crucial timing of these handbills by the Un- 
ion nor their deliberate distortion. ‘‘One must regard 
deliberateness as an admission that the matter was 
important. No one is in a better position than the Un- 
ion to know what the voters need to be told.” NLRB v. 
Francoa Chemical Corporation, 303 F.2d 456, 461 (1st 
Cir. 1962). 


CONCLUSION 


For the reasons set forth above, as weli as those 
set forth in Presto’s main brief, we submit that a de- 
cree should issue denying enforcement of the Board’s 
order. 


Respectfully submitted this 5th day of March, 1969. 
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